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ADMINISTRATORS AND EXECUTORS. 


1, An executor cannot, by a power of attorney not auth- 
orized by the will, transfer the entire management of 
the estate which he represents to another, so as to bind 
creditors. Nor will such a power authorize the agent 
to sell any portion of the property which, in his dis- 
cretion, he may deem to be for the interest of the estate, 
and thus divest the claims of creditors upon the prop- 
erty sold, Neal et al. vs, Patten et Al.....sssesereseseees 


. A sale of property by an agent, appointed by such a 
power, is illegal as against creditors, and no subsequent 
ratification, either in express words or by long — 
escence, on the part of the executor, can make it valid, 
so as to defeat their rights. Ibid. 

. Whether an executor, without authority to that effect 
in the will, can sell annual crops of the estate by carry- 
ing wes the samples of such crops to market, we leave 
undecided. So, as to whether crops made by the tes- 
tator come within the meaning of the term “annual 
crops,” as used in the Code. - Ibid. 

4, A purchaser who has bought and paid for property of 
an estate from one not authorized to sell it, is not enti- 
tled, on a bill to marshal assets, which seeks to subject 
the property so illegally sold to the claims of the cred- 
itors of the estate, to share in the proceeds of the prop- 
erty, (which has been impounded and sold by ‘lee of 
the Court,) upon proof that his money was used in the 
payment of debts of the estate, not showing the char- 
acter of the debts, nor their amounts, nor the persons 
to whom paid. Ibid. 

5. Courts of Ordinary are Courts of original, exclusive 
and general jurisdiction of the sale and disposition of 
the real property belonging to, and the distribution of, 
deceased persons’ estates. Davie vs. McDaniel 

6. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents, is his authority for so doing. The 
authority being shown, the law “ presumes the Court 

VoL. xivul. 44, 
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of Ordinary required all the law requires to have been 
done before granting the order to sell, and we will not 
go behind that judgment:” 4 Georgia, 154, WARNER, 
J., delivering the opinion. “The order to sell being 
a judgment of a Court of competent jurisdiction im- 
ports, legally, a necessity for the sale, and such judg- 
ment cannot be attacked and set aside collaterally. It 
is not only leave to sell, but it.is a judgment of the 
Court, that such sale will be for the benefit of the heirs 
and creditors of the estate. In favor of this judgment 
we are to presume the Court did its duty :” 7 Georgia, 
562, Nisbet, J. Ibid. 


. An order “ to sell the lands belonging to the estate” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Geor- 
gia, 152 ; Code, section 4, paragraph 6. Such an order 
need contain nothing more than leave to sell, and a de- 
scription of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy of 
the application to the Ordinary, together with notice 
of the time of hearing is required by law, or in the 
judgment of the Ordinary, to be served by the sheriff, 
or some lawful officer, upon the party or parties to be 
notified. Ibid. 


8. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 
dence that those requisites were complied with: 4 
Georgia, 155-6. Ibid. 


9. A failure of a purchaser at administrator’s sale to re- 
cord his deed within twelve months from its date, does 
not postpane his rights to those of a judgment creditor 
who obtains judgment before record. Ibid. ~ 


10. Purchasers at administrator’s sales are not responsi- 
ble for any dereliction of duty on the part of the ad- 
ministrator, provided there is an apparently substantial 
compliance with the requirements of the law upon the 
subject of administrator’s sales, and no bad faith on 
the part of the purchaser. Ibid. 


11. A widow and minor children are not entitled to an 
exemption of personalty in the estate of a deceased 
husband and father, if they have already received the 
value of $1,000 00 in specie from said estate, allotted 
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as the “year’s support,” under the provisions of the 
Code. Robson vs. Lindrum 

12. Distributees are not entitled, as such, to recover any- 
thing from the administrators of the estate in which 
they claim an interest, when it is clearly shown that 
the estate has become insolvent, without fault of the 
administrators. An insolvent estate is none the less 
so because the claims against it are judgments obtained 
on debts of the intestate, created before June, 1865, to 
the executions issued upon which it will be necessary 
for plaintiffs in fi. fa. to attach affidavits of payment 
of taxes before they can be levied. Walker, adm’r, 
Fl, 6: Weber han ciisrccviccecovcegsdicvessscusebesoses 


13. Where a plaintiff makes an affidavit for the purpose 
of obtaining an attachment against an administrator, 
on the ground that he is removing, or about to remove, 
the goods of his intestate without the county, and the 
administrator files a traverse to the affidavit, the plain- 
tiff is a competent witness upon the trial of the issue 
thus formed, even though the contract, which is the 
foundation of the plaintiff’s claim, was made with the 
intestate. Ouzts vs. Seabrooks, adm’r 359 


14. The effect of a verdict for the defendant, upon such 
an issue, is a dismissal of the attachment under Re- 
vised Code, section 3236. Ibid. 


15. It is not a devastavit on the part of an administra- 
tor who has obtained an injunction preventing the dis- 
tributees of the estate from suing him, to settle in 
Confederate funds belonging to the estate, with certain 
of the distributees who are willing to, and do, accept 
such funds at par in payment of their distributive 
shares, and fail to settle with others who make no de- 
mand on him till after the war, provided he retain a 
sufficient amount of similar assets to settle with the oth- 
ers, even though such assets afterwards perish on his 
hand without fault on his part. Roberts, adm’r, vs. 
Summers et al 

16. Where one of the matters in controversy between 
an administrator and the distributees of his intestate, is 
whether the delay in the settlement of the estate, and 
the losses consequent upon said delay, resulted from 
the failure of the administrator to comply strictly with 
the provisions of the law, and that, with other matters, 
is referred to an auditor, who, as to that, reports in favor 
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of the administrator, and the distributees file no excep- 
tion to the report, it is error in the Court, by his charge, 
to submit that issue to a jury impanneled to try cer- 
tain exceptions filed by the.administrator to other parts 
of the report. Ibid. 

17. If the auditor allowed an investment by the admin- 
istrator of $24,000 00 in Confederate States securities 
as correct, to which the administrator filed no excep- 
tions, the jury may stil] take such investment into con- 
sideration, if it will aid them in arriving at a correct 
result as to any of the exceptions filed. Ibid. 

18. It is error in the Court to charge the jury, where the 
estate is not ready to be distributed, that “it was the 
duty of the administrator to put the solvent notes of 
the estate in suit within a reasonable time after they 
became due, and if he did not do so within a reason- 
able time, and the debts were lost, then he is respon- 
sible for such loss,” without qualifying such charge by 
adding, if the notes were lost by reason of such failure 
to sue. Ibid 

19. If an administrator send Confederate money belong- 
ing to the estate to one of the distributees of his intes- 
tate by a person not authorized by such distributee to 
receive it, and the distributee refuse to accept it, but 
the person receiving it fails to return it to the admin- 
istrator, the latter is chargeable with the true value of 
the money at the time it was sent, and not with its 
nominal value, where it does not appear the adminis- 
trator received it iniproperly in payment of a debt due 
the estate. Ibid. 

20. An administrator is bound to use the utmost dili- 
gence to secure debts due the estate. Hence, if the 
makers of notes belonging to the estate, solvent at the 
making of the notes and for some time afterwards, be- 
come suddenly insolvent, it is his duty to put the notes 
promptly in suit, when there is any reasonable pros- 
pect of securing their payment by so doing. bid. 

21. When an administrator sues a note belonging to the 
estate, the makers of which are solvent at the time suit 
is brought, which suit is enjoined by one of the makers, 
and remains so until all the makers become insolvent, 
and no laches is properly chargeable upon the admin- 
istrator, the latter is not liable to make good the loss 
to the estate. Ibid. 
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22. A bastard, acknowledged and supported by his father 
in his lifetime, cannot (in the absence’of any contract 
for his support by the father) by suit against his admin- 
istrator, compel him, under section 1789 of the Code, 
to furnish maintenance out of the estate of his intes- 
tate to such bastard during his minority, even though 
the father may have stated that he intended the child 
should be supported out of his estate after his death. 
Duncan, adm’r, et al., vs. Pope.....++ ndieodinins raven veins 


23. A promise by the administrator to secure the whole 
of the land so held in common to the bastard is beyond 
his authority, and does not bind the estate. bid. 


24. A contract that one will not bid at an executor’s or 
administrator’s sale is illegal, and the refraining from 
such bidding in part performance of a parol contract 
for the sale of land, is not such a part performance as 
brings the parol contract within the exceptions to the 
Act requiring such contracts to be in writing. Gra- 
ham vs. Theis 


25. Where an administrator sues to recover lands from a 
purchaser holding under the heir-at-law, and seeks to 
avoid that sale on account of the necessity to pay debts, 
the debts and the creditors must be set forth in his bill, 
in order that the defendant may be put on notice as to 
the facts on which his property is sought be condemned. 
Seabrook, adm’r, e al., vs. Brady, adm’r 


26. The defendants not helen objected to the absence of 
a statement of the indebtedness of the intestate, and of 
the names of his creditors from the bill, and having 
allowed evidence to be submitted to the jury upon these 
points, could not have demanded a decree, as the de- 
fect in the pleadings might have been amended. Ibid. 


27. Where an administrator conveys land which belonged 
to his intestate, claiming it as his own, his wife being 
the sole heir to said estate, and dies, the administrator 
de bonis non is entitled to recover the property for the 
purpose of administering the same, provided it shall 
be satisfactorily shown that it is necessary to do so, for 
the purpose of paying the debts of the intestate. Ibid. 


28. In a suit by an administrator de bonis non to recover 
property of the intestate, sold by his predecessor as his 
own, upon which there is a charge in favor of the lat- 
ter’s wife which the defendants claim she has relin- 
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quished, the wife is a competent witness, notwithstand- 
ing the death of the husband. Ibid. 





ALIMONY. 


The Act of 1870, in relation to temporary alimony, 
whilst it authorizes the minor children, when in the 
custody of the wife, to be included in the alimony 
granted, does not change the rule which authorizes the 
Judge to look into all the facts and circumstances, and 
grant or refuse the alimony at his discretion. In this 
case, we do not think, under all the circumstances, that 
the Judge acted contrary to a sound discretion in re- 
fusing the alimony as to either the wife or minor chil- 


dren, Hill vs. Hill........ A sci Path. SEoi aed baldhaiah ebheieed 


32 


cs 


AMENDMENT. 


1. Where, on a rule against a sheriff for failure to sell 
realty levied on, it appeared, from his answer, which 
was not traversed, that a claim had been interposed, 
and that through inadvertence, the magistrate who 
took the claimant’s affidavit, failed to sign the jurat, 
but that to the best of the sheriff’s knowledge and 
belief the affidavit was sworn to before the magistrate ; 
and it also appeared that there was a failure to insert 
any amount of penalty in the claim bond; and it was 
agreed between the parties that the Justice of the Peace, 
and the surety upon the claim bond “are to be consid- 
ered as present and ready to consent to or make any 
amendment or certificate of or pertaining to the claim 
papers consistent with the facts of the case, which, at 
that stage of the proceedings, could legally be made,” 
and it further appeared that the client was also willing 
to the correction, and an order was taken refering the 
cause to the Judge at Chambers: 

Held, That the decision of the Judge permitting the mag- ' 
istrate to sign the jurat nunc pro tune was a finding 
upon the issue of fact as to whether the affidavit had 
been sworn to or not before the magistrate, which was 
warranted, in the absence of contradiction, by the 
sheritf’s answer, that to the best of his knowledge and 
belief it had been so sworn to. Veal, adm’r, vs. 
Perkerson ...... Suvineiabe penmepbbees-ae o tesserdcoesess doeepesons 92 


2. It was not error, as a matter of law, to permit the 
signing nune pro tunc. Ibid. 
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3. The obligors consenting, the bond was properly ad- 
judged to be amendable. Ibid. 

4, A complainant may amend his bill after a decision of 
the Supreme Court sustaining a demurrer to it, and 
before the remittitur is entered upon the minutes of the 
Superior Court; but if the amendment offered still 
fails to make a case which entitles the complainants to 
relief, it is not error in the Superior Court to refuse it, 
and dismiss the bill. Thurmond vs, Clark et al........ 

5. When an amendment was moved to a declaration, and 
allowed by the Court, and no bill of exceptions was 
filed to the judgment, it is too late, at the next term 
of the Court to move to dismiss the writ for any cause, 
which the amendment cures. “That the amendment 
ought not to have been granted cannot be said, after 
the party has submitted thereto, by failing to file his 
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exceptions as required by law. Pettis vs. Campbell..... 596 


6. The defendants not having objected to the absence of 
a statement of the indebtedness of the intestate, and of 
the names of his creditors from the bill, and having 
allowed evidence to be submitted to the jury upon 
these points, could not have demanded a decree, as the 
defect in the pleadings might have been amended. 


Seabrook, adm’r, et al. vs. Brady, adm’r. ..sssecere seeeee 650 


APPEAL. 


The purchaser of real estate from a defendant, pending 
an appeal from the first verdict and judgment thereon, 
is not protected as a bona fide purchaser, under the 
provisions of the 3525th section of the Revised Code, 
when such purchaser has been in possession of the 
property for four years from the date of the judgment 
on the first verdict, but not for four years from the 
‘date of the final judgment on.the appeal trial. Garner 
eS FRG ne nD ¢<Syepne Sapnbeaers 


ARBITRAMENT AND AWARD. 

1. A party seeking to set aside an award, on the ground 
that it is contrary to evidence, must set forth all the 
evidence that was submitted to the arbitrators, and 
show that the evidence, as set forth, is all that was 
submitted to them. Overby et al. vs. Thrasher......... 

2. Whether an award is contrary to evidence or not, is a 
question of law for the Court, and not a matter to be 


97 


10 
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submitted to a jury; and should be heard as upon de- 


~] 





murrer, and unless strongly and decidedly against the 
evidence, it should not be set aside on this ground. 
The same rule should govern here as on a motion for a 
new trial, Ibid. 

To set aside an award on the ground of fraud in one 
of the arbitrators, the fraud must be clearly and dis- 
tinctly shown. Ibid. 


. Where there is a controversy between guardian and 


ward, and “all matters and things growing out of and 
connected with said guardianship” are submitted to 
arbitration, it is not an excess of authority on the part 
of the arbitrators to cancel, by their award, a note 
given by the ward to the guardian, in his individual 
character, for money received from him. Ibid. 


. To justify a Court in setting aside an award, on the 


ground of mistake, the mistake, whether of law or 
fact, must be gross and palpable. Mere error of judg- 
ment in the arbitrators is not a sufficient ground for 
setting aside the award. Ibid. 


Where three arbitrators are selected by the parties, and 
one, conceiving himself to have been selected as um- 
pire, exp no opinion on the points submitted, ex- 
cept where the others disagreed, but signs the award 
with the others, it is doubtful if the award can be set 
aside on this ground, Certainly, the arbitrator cannot 
be introduced as a witness to show his own misconduct 
in this respect, if it be misconduct. He stands upon 
the same footing with a juror called to impeach a ver- 
dict to which he has assented. Ibid. 


. When a bill is filed to enforce a specific performance 


of a common law award, and the defendant attacks the 
award by a plea, the issues of fact alone should be sub- 
mitted to the jury, under the charge of the Court, as 
to the law, and the verdict, if it set aside the award, 
should cover all the matters in issue between the par- 
ties, which were submitted to the arbitrators, and for 
this purpose evidence may be introduced upon the is- 
sues which were submitted to the arbitrators. A ver- 
dict merely setting aside the award, and going no fur- 
ther, is incomplete, and entitles the complainant to a 
new trial. Equity having acquired jurisdiction, will 
retain it for the purpose of settling the whole contro- 
versy. Ibid. 
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8. Where title to property is derived from an award, the 
arbitrators have a lien for their proportion of their 
compensation due by the person to whom it was award- 
ed, upon the property so awarded, superior to a mort- 
gage executed by such person after the date of the 
award, but before it is entered on the minutes of the 
Court. Miller et al. vs. Fisk.......02 cccccccsosscesceecess 


. A judgment upon an award should follow the award, 
and where that provides that “the cost of this award 
and of the needful proceedings to make it the judgment 
of the Court shall be equally borne in equal degree by 
each and every party hereto, including just compensation 
to the arbitrators, to be set forth in the order making 
the award the judgment of the Court,” the judgment 
should be against each party to the submission for his 
aliquot proportion of the expenses and no more, and 
not against a portion of the parties for the whole cost. 
Where there were four parties to the submission, un- 
der such an award, and the sum of $140 00 is fixed by 
the order of the Court as the compensation of the arbi- 
trators, each party is liable for $35 00, and no more. 
I bid. 


10. To entitle an award to be made the judgment of the 
Court, under sections 4166, et seq, of the Code, it should 
appear that the submission was under the sections re- 
ferred to. A written submission to two arbitrators, in 
which a third person is named as umpire, (but it does 
not appear by whom chosen,) who takes no part in the 
award, and is not sworn, is at least, prima facie, a 
common law award, and not entitled to be made a judg- 
ment of the Court. Crane, adm’r, vs. Barry.......+++ 


11. Ignorance of law, where there is no misplaced con- 
fidence, and no fraud on the part of the opposite party, 
will not authorize the intervention of equity: Code, 
section 3066. Hence, where parties submit the mat- 
ters in issue between them to arbitration, and an award 
is rendered and made the judgment of the Court, un- 
der the Code, without objection on the part of the 
losing party, a bill will not lie at his instance to set 
aside the judgment, upon the ground that he could 
have prevented the award from becoming the judgment 
of the Court, by filing exceptions, but was ignorant 
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of his right todo so. Thurmond vs. Clark et al........ 500 
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ASSIGNMENT. 
See Debtor and Creditor, 1, 2, 3, 4. 


‘ ATLANTA—CITY COURT OF. 
See City Court of Atlanta, 1. 


ATTACHMENT. 


1. It is not necessary that a traverse to the truth of an 
affidavit, which is the foundation of an attachment, 
should be sworn to. Ouzts vs. Seabrook, adm’r....... 359 
. Where a plaintiff makes an affidavit for the purpose 
of obtaining an attachment against an administrator, 
on the ground that he is removing, or about to remove 
the goods of his intestate without the county, and the 
administrator files a traverse to the affidavit, the plain- 
tiff is a competent witness upon the trial of the issue 
thus formed, even though the contract, which is the 
foundation of the plaintitf’s claim, was made with the 
intestate. Ibid. 
3. The effect of a verdict for the defendant, upon such an 
‘ issue, is a dismissal of the attachment under Revised 
Code, section 3236. Ibid. 
4, Where one is not a resident of this State, but is pass- 
ing through the same with his goods, an attachment 
may issue against him, on the ground “that he is act- 
ually removing out of the county” in which he may 
then be found. Johnson vs. Lowry ...+++.+.+ aqapiecce. 560 


5. When there is a levy of an attachment and a claim, 
the claimant may move upon the motion docket, to 
dismiss the attachment for any good cause of objection 
thereto. Hines & Hobbs vs. Kimball & Company et al. 587 

6. When an attachment affidavit stated that H. I. Kim- 
ball & Company, said firm composed of Hannibal I. 
Kimball and certain parties unknown to the deponent, 
are justly indebted, etc., and that said Hannibal I. 
Kimball & Company absconds: 

Held, That this was a sufficient affidavit on which to is- 
sue an attachment against the effects of H. I. Kimball 
& Company. Ibid. 

7. In this State an attachment will lie against a foreign 
corporation, even though it be not doing business here. 
Section 3213 of Irwin’s Revised Code, authorizing at- 
tachments against foreign corporations doing business 


bo 
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in this State, is cumulative only, and is intended to al- 
low the writ of attachment against a foreign corpora- 
tion, even though it have a place of business here, and 
may, therefore, be sued here by ordinary process. 
Wilson vs. Danforth, AdM’r....ccceerececesecsseeersosecees 


ATTACHMENT FOR CONTEMPT. 


See Contempt, Attachment for. 


i. 


ATTORNEY AND CLIENT. 


Where A is attorney at law for B in a controversy with 
C, and C makes to the attorney certain statements and 
propositions to be communicated to B, and at the same 
time proposing that if B consents to the propositions 
the attorney should be employed in the matter pro- 
posed by B and C, and B declines the proposition: 


Held, That B may use the attorney as a witness to prove 


the statements, and that under the circumstances C can- 
not claim that they are privileged communications be- 
tween client and attorney. McLean vs. Clark et al... 


2. A solicitor of an executor cannot be compelled to pro- 


_ 


duce the sworn answer of such executor, (who has died 
since the answer was made,) to a bill in chancery, which 
answer has never been filed, and which was Jef with 
such solicitor to file or not, as he thought best, when 
the administrator de bonis non eum testamento annexo 
objects. It comes within the rule applicable to confi- 
dential communications. Nor can he be compelled to 
testify to the contents of such answer, if it be lost or 
destroyed. Neal et al. vs. Patten et dh.cscrccscsecsceeceeens 


AUDITOR. 


. The report of the auditor in this case, was properly 


admitted to show the validity of the claims which had 
been passed upon by him, and which the complainants 
relied on as showing their interest in the subject matter 
in controversy. Neal et al. vs. Patten et al.......seeeee 


. An analysis of sections 3042, 3082, 3083, 4143, and 


4144, of Irwin’s Revised Code, shows that when an 
auditor or master in chancery makes a report upon 
matters of account referred to him, the party against 
whom the report operates may file two classes of ex- 
ceptions: first, for alleged errors of law on the part of 
the referee; secondly, for alleged errors in his report 
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as to the facts found. The first is for the exclusive 
consideration of the Court, under section 3083.’ The 
facts found by the report are for the consideration of 
the Court in the first instance, after which, if approved 
by him, the report becomes prima facie evidence of 
their truth, subject to be overthrown by testimony be- 
fore the jury. Camp & Kemp et al. vs. Mayer, as- 
$1GNEG, GE Al... .cccccccccececccces . sesccccseees bivbvcsbocdeasioces 414 


3. On the trial of issues raised by exceptions to an aud- 
itor’s report, which has been approved by the Judge, 
the facts reported will be taken as true, unless rebutted 
by evidence, or unless the record shows that evidence 
to rebut them was offered and illegally rejected by the 
Court. Ibid. 

4, Where an exception to an auditor’s report directly con- 
tradicts the report, the former should be supported by 
proof. Ibid. 

5. It is not necessary, 'under our practice, that an auditor 
should append to his report the evidence on which it 
it is based. Ibid. 

6. On the trial before a jury of exceptions to an auditor’s 
report, the report is, prima facie, true as to the facts 
and results reported. The fact that the rule of refer- 
ence provides that any exceptions filed were to be tried 
de novo, as in cases of appeal, does not vary the rule. 
Roberts, adm’r, vs. Summers et Al ......sseve verse ceeseeeee 434 


7. 1t is not sufficient to except generally to an auditor’s 
report, in matters of account referred to him, as erro- 
neous in the results at which he arrives. The excep- 
tion should point out wherein the error consists. Ibid. 

8. In Georgia, on the trial by a jury of exceptions to an 
auditor’s report, evidence, other than that laid before 
the auditor, is admissible. J bid. 


9. Where one of the matters in controversy between an 
administrator and the distributees of his intestate, is 
whether the delay in the settlement of the estate, and 
the losses consequent upon said delay, resulted from 
the failure of the administrator to comply strictly with 
the provisions of the law, and that, with other matters, 
is referred to an auditor, who, as to that, reports in 
favor of the administrator, and the distributees file no 
exceptions to the report, it is error in the Court, by his 
charge, to submit that issue to a jury impanneled to 
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try certain exceptions filed by the administrator to 
other parts of the report. Ibid. 

10. If the auditor allowed an investment by the admin- 
istrator of $24,000 00 in Confederate States securities 
as correct, to which the administrator filed no excep- 
tions, the jury may still take such investment into 
consideration, if it will aid them in arriving at a cor- 
rect result as to any of the exceptions filed. Ibid. 


11. Under the provisions of the Act of 1871, the Supe- 
rior Court is authorized to appoint an auditor to inves- 
tigate the matters of account, if, in its discretion, the 
case shall require it. Sirrine, adm’r, et al. vs. South- 
westere Railroad Obs....000sscceodesoscescesecescocessccsecs 


AUGUSTA—CITY OF. 


The City Council of Augusta has the authority to levy 
and collect a tax upon all species of property within 
its corporate limits, subject to taxation by the general 
laws of the State, and no special power was required 
from the State to enable it to levy and collect all legal 
taxes upon the shares of the stockholders in the banks 
specified in the record. City Council of Augusta vs. 
National Bank of Augusta. The same vs. Planters’ 
L,, ONE B. Battle. cciieicsvcvevsvscsssvcvesasseisctedechesvies 


AUTREFOIS CONVICT. 
See Criminal Law, 27, 28. 


AWARD. See Arbitrament and Award. 


BASTARD. 


1. A bastard, acknowledged and supported by his father 
in his ]ifetime, cannot (in the absence of any contract 
for his support by the father) by suit against his ad- 
ministrator, compel him, under section 1789 of the 
Code, to furnish maintenance out of the estate of his 
intestate to such bastard during his minority, even 
though the father may have stated that he intended 
the child should be supported out of his estate after 
his death. Duncan, adm’r, et al. vs. Popess....e.ss000 

2. If the heirs of the father make a deed to the bastard 
of their interest in realty held by the father in his life- 
time as tenant in common with another, the bastard 
takes such interest as the heirs held at the date of the 
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deed, and is entitled to a partition as between himself 
and the other tenant incommon. Ibid. 

3. A promise by the administrator to secure the whole of 
the land so held in common to the bastard, is beyond 
his authority, and does not bind the estate. Ibid. 


BILL OF EXCEPTIONS. 


1. Where a bill of exceptions, properly certified by the 
Judge, states as a fact, that on the trial he failed to 
give to the jury certain written requests to charge ten- 
dered by the complainant’s counsel, and it appears from 
the record that the Judge overruled a motion for a new 
trial for such failure, stating as the reason for his judg- 
ment that he did in fact give the requests to charge to 
the jury as asked: 

Held, That this Court is bound by the facts, as stated 
and certified in the bill of exceptions, and not by the 
reasons given by the Judge in his judgment overruling 
the motion for a new trial, and as said requests were 
proper to be given in charge, the party is entitled to 
a new trial. McLean vs. Clark et dl...cccsee ceecereeeees 

2. This Court cannot undertake to decide upon the valid- 
ity of objections to evidence, where the bill of excep- 
tions only states that the evidence was objected to and 
the objection overruled, without stating the ground of 
the objection. Jackson, adm’r, vs. Jackson, adm’z...... 

3. Assignments of error so indefinitely stated as to leave 
this Court uncertain as to the error complained of, 
cannot be considered. bid. 

4. When a motion is made for a new trial, which is over- 
ruled by the Judge, and a bill of exceptions is filed to 
his judgment in the case, and the same is duly signed 
by the Judge and filed in the office, as the law requires, 
it is the duty of the Judge, in a criminal case, if the 
crime for which the conviction is had is punishable 
with death, to grant a supersedeas of the judgment 
until the hearing before this Court. Spann vs. Clark. 

5. The granting of a supersedeas in such a case is a mat- 
ter of course, and constitutes a part of the proceeding 
to bring the case before this Court and the granting of 
the same will, in a proper case, be catuind by man- 
damus. Ibid. . 

6. In a mandamus to the Judge of the Superior Court, 
to compel him to sign or complete a bill of exceptions, 
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this Court will look into the record, and if the case be 
one in which justice requires the mandamus to be made 
absolute, will so order. Ibid. 

The refusal of the Judge to grant an.order of super- 
sedeas before a bill of exceptions was tendered to him, 
was proper. Broomhead vs Chisolm......0.0.s1++++ AO 


. An anouncement of the Judge that he will hear a 


motion to take a judgment in a case, when no motion 
is made and granted, is not such a judgment or de- 
cision as may be excepted to. Wilson vs. Danforth, 
OOG' Tc ceneerovescosscensqensssscccoonanestethvesdbtbbesliatessos 


BOND FOR TITLE. 


. Where land is sold with none of the purchase money 


paid; bond for titles given and notes payable at differ- 
ent periods taken for the purchase money; judgment 
obtained by the vendor on the first notes after they fell 
due, upon non-payment; the land levied on under such 
judgment; after the levy and a day or two before sale, 
a deed filed in the Clerk’s office, under section 3604 of 
the Code; the land sold and bought by the vendor 
who goes into possession, and some time afterwards a 
third person, to whom the vendee had mortgaged it, 
after he obtained his bond for titles but before the fil- 
ing and recording of the deed, forecloses his mortgage 
and levies on the land, and the original vendor and 
now holder of the land under the sheriff’s sale claims 
the property : 


Held, That the sale of the land was void, but that the lien 


of the vendor upon the land for the purchase money was 
perior to the claims of all creditors who gave credit 
before the filing and recording of the deed, and that 
such creditors could not subject the land to the pay- 
ment of their debts by levy and sale, the filing and 
recording of the deed for the purpose contemplated by 
the statute, not being such a conveyance of the title to 
the defendant as to give them any claim upon it, as 
against the vendor, who can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Har- 
Ville C0, LAW. .ccses sccorsvecessorevesonsespossbeceses gocdes sve 


. Where “M” held a tract of land under bond for titles 


from “ W,” and sold the same to “C,” executing a bond 
to make a fee simple title so soon as he obtained a title 
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from “W,” “C” paying the purchase money in full, 
and “B,” with a full knowledge of these facts, confed- 
erating with others, by threats, etc., induced “ M” to sell 
the land and to transfer to him “W’s” bond, under 
which transfer “B” procured a deed from “ W :” 
Held, That a demurrer to a bill filed by “C” setting up 
the foregoing facts and praying that “B” may be de- 
creed to execute him a title to said land, was properly 
Overruled, Brown v8. Crane..wecrcceceegecsereeseccescens 


BRIDGE AND FERRY. 


1, Section 721 of the Code prohibiting the establish- 
ment of private ferries within three miles of any pub- 
lic bridge, does not prohibit the establishment of a pri- 
vate ferry within three miles of a public ferry. Greer 
vs. Haugabook, adim’a, et dll.......cesesseceeseecevece soeees 

2. Section 724 of the Code authorizing the owner of any 
land through which a stream passes, on both sides of 
said stream, to establish a bridge or ferry thereon at 
his own expense, and charge toll for crossing, is to be 
construed in harmony with section 2207, which pro- 
vides that the right to construct a bridge or establish a 
ferry for private use, within or adjoining lands, is ap- 
purtenant to the ownership of the land; but the right 
to establish and keep a public bridge or ferry is a fran- 
chise, and must be granted by the State, and so con- 
struing, section 724 is only to be understood to apply 
to a private ferry, which the owner of the lands may 
establish for his private use, and which he may also 
occasionally use for carrying others over and charge toll 
therefor, but which he cannot commonly and usually 
use for such purpose, so as to make the same a public 
ferry. Ibid. 
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3. A franchise of a ferry is the subject of sale, and may | 


be transferred and inherited. Ibid.4 

4, A franchise of a ferry may be lost by non-user; but 
under section 1680 of our Revised Code, the forfeiture 
only dates from the judgment of a Court of compe- 
tent jurisdiction declaring the forfeiture. Ibid. 
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CERTIORARI. 


Whether a certiorari will lie to review the proceedings 
before a jury, called under section 4572 of the Revised 
Code, to inquire into the sanity of a prisoner who has 
been convicted and sentenced to death, and who is 
claimed to have become insane after convictment. 
Queere? Spann vs. The State.....ccccccceesessssrecsevese O49 
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CHARGE OF COURT. 


1. It is error in the Court to charge the jury as to the 
law upon a state of facts in relation to which there is 
no evidence before the jury. IleLean vs. Clark et al. 





. It is error in the Court in charging the jury, on the 
trial of a bill filed to set aside a sale on account of 
fraud to read to the jury the statements in the bill, 
even to the minutest particulars of the plaintiff’s case, 
and then to say to the jury if you find these statements 
in the bill sustained by the proof, to find for the com- 
plainant, if not, to find for the defendant. It is the 
duty of the Court. to separate the material from the 
immaterial statements in the bill, to present the real 
substantial issues to the jury, and a general charge that 
all the plaintiff’s statements must be supported by the 
proof, is calculated to mislead the jury. bid. 


It is error in the Court to charge the jury in general 
terms, that if & witness is shown to have sworn falsely 
in one particular, he is not to be believed at all, with- 
out explaining to the jury that the point in which the 
untruth is stated must be material, and that the wit- 
ness must have willfully and knowingly sworn falsely 
in such material matter. Ibid. 

It is error in the Court to charge the jury, that if the 
plaintiff has sworn to one state of facts, and the de- 
fendant contradicts him, the jury are to leave the par- 
ties as it finds them, unless other witnesses corroborate 
one or the other. The jury are to judge, as in other 
cases, from the circumstances, and if they believe, one 
or the other, so ought their verdict to be. Ibid. 


In giving rules for weighing evidence to the jury, the 
Court should be careful to state them as general rules, 
subject to be controlled and modified by the case be- 
fore them, as made by all the testimony. Where the 
testimony of one party was mostly by deposition, and 
the other from witnesses examined upon the stand in 
the presence of the jury: 

Held, That it was improper for the Court, in his charge 
on a material point, to say to the jury that they were 
to consider the evidence as it was given in from the 
stand. Ibid. 

6. A charge not warranted by the evidence should not 
be given. Neal et al. vs, Patten c€ Ali... scccorcceveves 
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7. It is not error in the Court to fail to give in charge an 
oral request of counsel, made in the course of his ar- 
gument to the jury, or in failing to charge any princi- 
ple not requested in writing. Jackson, adm’r, ts. 
I IE Pi ssccete soneesennsvennsceyssosenconecseqpsnsess 
. It was not improper for the Judge to refuse to charge 
as requested, that certain specified acts of the testator 
would, if proven, be strong evidence of insanity. It 
was for the jury, and not the Judge, to determine as to 
the weight of any particular proof. Gardner et al. vs. 
BE vencapncnie Gardener sedaretndnsénsoniaunpaes cts 133 
9. Where the evidence does not warrant a charge as to rea- 
sonable fears the failure of the Court to charge upon 
that subject is not error. Oneal vs. The State.......... 229 


CIRCUMSTANTIAL EVIDENCE. 
See Criminal Law, 42. 


CITY COURT OF ATLANTA. 


Where the Judge of the City Court of Atlanta sentences 
a prisoner to pay a fine, or to four months in the chain- 
g, and a writ of habeas corpus is sued out before 
im, after the prisoner is placed on the chain-gang in 
conformity to the sentence, to inquire into the legality 
of the detention, and the prisoner is brought before 
him by the person detaining him, the Judge of the 
City Court has jurisdiction of the case, notwithstand- 
ing the prisoner was held in custody without the city 
limits, and only brought within the city in response 
to the writ. Broomhead vs. Chisolm 


CLAIM. 


. Where, on a rule against a sheriff for failure to sell 
realty levied on, it appeared from his answer, which 
was not traversed, that a claim had been interposed, 
and that through inadvertence, the magistrate who 
took the claimant’s affidavit, failed to sign the jurat, 
but that to the best of the sheriff’s knowledge and 
belief the affidavit was sworn to before the magistrate ; 
and it also appeared that there was a failure to insert 
any amount of penalty in the claim bond; and it was 

between the parties that the Justice of the 
Peace, and the surety upon the claim bond “are to be 
considered as present and ready to consent to or make 
any amendment or certificate of or pertaining to the 
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claim papers consistent with the facts of the case, which 
at that stage of the proceedings, could legally be made,” 
and it further appeared that the client was also willing 
to the correction, and an order was taken refering the 
cause to the Judge at Chambers: 

Held, That the decision of the Judge permitting the 
magistrate to sign the jurat nune pro tune was a finding 
upon the issue of fact as to whether the affidavit had 
been sworn to or not before the magistrate, which was 
warranted, in the absence of contradiction, by the 
sheriff’s answer, that to the best of his knowledge and 
belief it had been so sworn to. Veal, adm’r, vs. Per- 
DPOB ncscase scvcsvecersseseses sovceasscsastoosbenen tecusabests 

2. It was not error, as a matter of law, to permit the 
signing nune protunc. Ibid. 

3. The obligors consenting, the bond was properly ad- 
judged to be amendable. bid. 


4. Where land is sold, with none of the purchase money 
paid, bond for titles given and notes, payable at differ- 
ent periods, taken for the purchase money ; judgment 
obtained by the vendor on the first notes after they fell 
due, upon non-payment ; the land levied on under such 
judgment ; after the levy, and a day or two before sale, 
a deed filed in the clerk’s office, under section 3604 of 
the Code ; the land sold and bought by the vendor who 
goes into possession, and some time afterwards a third 
person, to whom the vendee had mortgaged it, after he 
obtained his bond for titles, but before the filing and 
recording of the deed, forecloses his mortgage and 
levies on the land, and the original vendor and now 
holder of the land, under the sheriff’s sale, claims the 
property : 

Held, That the sale of the land was void, but that the 
lien of the vendor upon the land for the purchase 
money was superior to the claims of all creditors who 
gave credit before the filing and recording of the deed, 
and that such creditors could not subject the land to 
the payment of their debts by levy and sale, the filing 
and recording of the deed for the purpose cmaeuaiea 
by the statute, not being such a conveyance of the title 
to the defendant as to give them any claim upon it, as 
against the vendor, who can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Harvill 
CB. LOWE cr recccrces socscossccreccccsnsvecccsos scence socese soece 
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5. When there is a levy of an attachment and a claim, 
the claimant may move, upon the motion docket, to 
dismiss the attachment for any good cause of objections 


thereto. Hines & Hobbs vs. Kimball & Company et al. 587 








CONFEDERATE MONEY. See Tender, 2. 







CONFESSIONS. 
See Criminal Law, 19, 29, 41, 42, 43. 


CONFIDENTIAL COMMUNICATIONS. 
See Evidence, 3, 7. 


CONSTITUTIONAL LAW. 


1. The Act of the General Assembly authorizing the 
Judges of the Superior Courts to hold a special term 
of the Court for the trial of criminal offenses is con- 
stitutional. Spann vs. The State. ...ccseeccceesseeeee oe 553 


2. The public cannot appropriate property to public use, 
unless it pursue the mode pointed out by the statute, 
and if the authorities undertake to appropriate prop- 
erty in any other way, equity will restrain the act. 
Board of County Commissioners vs. Humphrey ..... 56 




















Or 










CONTEMPT—ATTACHMENT FOR. 


If a rule nisi be granted, requiring an officer of the Court 
to show cause why he does not pay money into Court, 
but not calling on him to show cause why he should 
not be attached on his failure to do so, it is error in the 
Court to grant a rule absolute against him to pay the 
money into Court, and on his failure so to do, that he 
be imprisoned, without bail or mainprize, until he 
makes the payment. Hurst et al. vs. Whitley et al..... 366 


CONTINUANCE. 


1. Evidence that a promissory note, payable “ in any sol- 
vent notes,” was intended to be drawn, payable in 
any solvent notes of a particular estate, is immaterial. 
Proof that tender or payment was made in solvent 
notes belonging to that estate, would have been admis- 
sible to show defendant’s compliance, or readiness to 
comply with his contract, as set out by the plaintiff. 
Hence, the proposed addition to the contract would not 
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have strengthened defendant’s case, and a continuance 
moved for, on the ground of the absence of a witness, 
by whom defendant expected to prove the proposed 
addition, was properly refused. The offer of defend- 
ant to prove the same fact by his own evidence was 
rightly rejected, for the same reason. Thomas, Sr., vs. 
We Rrrincocsacocsvorienino races sevansiesnncenmaemevaiganidstons 295 

2. Upon the trial, on anu from the award of arbitra- 
tors, of the damages sustained by reason of the loca- 
tion of the right of way of a railroad company, upon 
the land of appellant, the fact that the Chancellor had 
ordered all debts against said railroad company report- 
ed to an auditor appointed by him, upon a bill filed to 
marshal the assets of said company, is no ground of 
continuance, as the appellant’s right to damages had 
first to be ascertained according to the provisions of 
the charter of the company before she had any liqui- 
dated debt to report to the auditor. Brunswick & 
Albany Railroad Co. vs. McLaren 


3. When a motion to continue on account of the absence 
of a material witness was made and refused, and it ap- 
pears by the certificate of the Judge that the witness 
was, by order of the Judge, brought into Court and 
was present during the trial, but was not used by the 
defendant : 

Held, That there was no ground for a new trial, and that 
this Court will presume, under the certificate of the 
Judge, that the presence of the witness was with the 
knowledge of the prisoner. Black, alias Williams, vs. 
FP Thc sp scenes score: cbngeocsans wesamabocisnonetavenaiin 

. This Court will not interfere with the discretion of 
the Judge below, in refusing to grant a continuance, 
unless that discretion be abused. Eberhart vs. The 
State « 


CONTRACTS. 


. A party who is induced to enter into a contract through 
the fraud of the other party to the contract, may re- 
pudiate the contract, or claim an abatement of the 
price he has agreed to pay, to the extent of the dam- 
age suffered. To make this rule applicable, there 
must first be proof of the fraud. Jackson, adm’r, vs. 
Jackson, adm’x 


2. Where a parol contract is made for the purchase of 
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land, to be paid for by installments, and the purchaser 
enters into possession under the contract, with a stipu- 
lation that if he should fail to pay the first install- 
ment when it became due, then he was to pay $50 00 
as rent, (for which he gave his note at the time he 
went into possession,) but if he paid the installments 
promptly, then no rent was to be charged, but his note 
was to be considered as for a part of the purchase 
money, and the vendor died before the first payment 
fell due; whereupon, his administrators, on tender of 
payment at the time appointed, refuse to accept the 
money as payment on the contract, and ti rent 
the land at public outcry to the purchaser, and receive 
$50 00 from him, subject to future adjustment between 
them, and subsequently received from him, through 
their attorney, $50 50, also to be accounted for, and 
the administrators finally conclude not to carry out the 
pee agreement of their intestate for the sale of the 
and, but sell it at administrator’s sale to the same 
purchaser, and require full payment of him, without 
allowing any credit on the purchase money of the 
amounts paid before the administrator’s sale, retaining 
the whole of it as rent for the occupancy of the land 
from the time the purchaser went into possession under 
the parol contract of sale until the administrator’s sale ; 
the purchaser is entitled to recover back the amount of 
his note given under the parol contract of sale. The 
purchaser having gone into possession under the parol 
agreement, and given his note for $50 00, to be treated 
as part of the purchase money upon condition, and he 
having complied with the condition required, the ven- 
dor, or his representatives, must comply with the con- 
tract, or repudiate it entirely. And if they repudiate 
it entirely, it would be a fraud upon the purchaser, 
who went into the possession under the parol agree- 
ment to buy, to hold him liable for the rent of land, 
which he might, perhaps, never have consented to oc- 
cupy, but for the prospect of purchase held out to him. 
The administrators, however, are entitled to retain the 
amount of the rent due under their contract of rent 
with the plaintiff. Dodgen vs. Camp 
3. The jury having found for the plaintiff the whole 
amount sued for, to-wit: $100 50, not allowing the 
administrators anything for rent under their contract _ 
of rent for 1869, the judgment of the Court granting 
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a new trial is reversed, upon condition that the plain- 
tiff will write off all of said verdict but the amount 
of his note given to the intestate. Ibid. 

4, A parol contract for the sale of land is not brought 
within the exceptions to section 1940 of the Code, re- 
quiring such contracts to be in writing, by the vendor’s 
making out and tendering to the vendee a deed to the 
land, unless the vendee accepts the same. areas v8. 


- The part performance provided by coins 1941, as 
making an exception, must be a part performance of 
the contract, and the doing, by either party, of some 
independent act, not a part of the contract, does not 
become a part performance, because the doer of the act 
was led so to act by his belief that the parol contract 
would be performed by the other party. Ibid. 

6. A contract that one will not bid at an executor’s or 
administrator’s sale is illegal, and the refraining from 
such bidding in part performance of a parol contract 
for the sale of land, is not such a part performance as 
brings the parol contract within the exceptions to the 
Act requiring such contracts to be in writing. Ibid. 

7. Where a bill was filed to engraft upon an absolute 
deed a secret trust, and the defendant set up that the 
original transaction was a scheme to defraud the cred- 
itors of the true owner of the land, and the Court, on 
being requested to charge the jury that if the intent 
of the parties was to defraud the creditors, as claimed, 
the Court would not interfere between parties engaged 
in an illegal act, charged the law as requested, but 
added, that it must appear that some particular cred- 
itors were intended to be defrauded, and that some 
particular creditors were, in fact, defrauded : 

Held, That this qualification was error, and the Judge 
should have charged as asked, without qualification. 
Blount vs. Costen et al 


CORPORATION—FOREIGN. 
See Attachment, 7. 


CORPORATION—MUNICIPAL. 
See Municipal Corporation. 
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COSTS. 


Under the charter of the Selma, Rome and Dalton Rail- 
road Company, if the writ of ad quod damnum pro- 
vided for by the charter, issues to assess the value 
of land taken by the company for the purposes of its 
road, and the jury summoned by the sheriff return a 
verdict for $1,500 00, from which the road appeals, 
and the jury in the Superior Court render a verdict of 
$900 00, the owner of the land must pay the costs of 
the proceedings on appeal, under those clauses of the 
charter, which provide that the appealing party must 
give bond “conditioned to pay the party appealed 
against all the costs of the trial de novo, as well as the 
costs of the writ of ad quod damnum, in the event 
that the finding of the jury in the trial de novo shall 
not be more favorable to the appealing party than the 
finding of the jury under the writ of ad quod damnum 
in the first instance,” and that “if the trial de novo on 
the appeal shall not be more favorable to the appealing 
party than the original trial and verdict, the party ap- 
pealing shall pay all the costs of the whole proceeding ;” 
and again, that “costs shall be paid by the company, 
except in cases where appeal is taken, in which cases 
the costs to abide the result of the trial in the Circuit 
(Superior) Court as hereinabove provided.” Leak vs. 
Selma, Rome and Dalton Railroad Company....++++ +. 


COUNTY MATTERS. 


. The Ordinary now stands in the place of the Justices 
of the Inferior Court, and has the same power and 
authority, under the Code, to levy an extraordinary 
tax for county purposes as they formerly had, and has 
no other or greater power or authority todoso. Bar- 
low et al. vs. Ordinary of Sumter cownty.....1..c.seeeeess 
2. The Ordinary has the power and authority, under the 
provisions of the 536th section of the Code, to levy a 
tax sufficient to carry into effect the provisions of the 
530th and 531st sections, in relation to the erection 
and keeping in repair the public buildings of the 
county, ete., without the recommendation of the grand 
jury; but when the extra tax is levied for any of the 
purposes specified in said two sections, the order of the 
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Ordinary should clearly and distinctly state the object 


and purpose for which it is levied. Ibid. 
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3. In all other cases, the Ordinary has no power or au- 
thority to levy an extra tax on the general State tax, 
for county purposes, unless two-thirds of the grand 
jury shall so recommend, and then the extra tax is not 
to exceed fifty per cent. upon the amount of the State 
tax for the year it is levied. ‘bid. 

4. If there is no grand jury impanneled, or if they ad- 
journ without taking any action thereon, or refuse to 
make such recommendation sufficient to discharge any 
judgment obtained against the county, or any debt for 
the payment whereof there. is a mandamus, or the 
necessary current expenses for the year, the Ordinary 
may levy the necessary tax, not to exceed fifty per cent. 
on the State tax for that year, without the recommen- 
dation of the grand jury. Ibid. 

5. Fifty per cent. is the limit prescribed for the levying 
an extra tax, with the recommendation of the grand 
jury, and the Ordinary cannot exceed that amount 
without it, and the order of the Ordinary, in all cases, 
should distinctly specify the object and purpose for 
which the extra tax is levied. bid. 

6. The securities upon a tax collector’s bond, payable to 
the Governor of the State, conditioned for the faithful 
performance of his duty in the collection of the gene- 
ral tax for the State, are not liable to the Ordinary for 
the failure of the tax collector to collect and pay over 
the county tax. Ibid. 


COURT OF ORDINARY. 
See Ordinary, Court of. 


CRIMINAL LAW. 


1. It is not error in the Court to call for trial, at a special 
term for the trial of criminal cases, a case which was 
continued at the preceding regular term; nor is it 
error to try it at such special term in the absence of 
any showing for a continuance on the part of the de- 
fonge. CGnenl 960. The Bathesericcracase, nesopeserascenssescs 

2. A juror who married the widow of the prosecutor’s 
uncle is not, on that account, an incompetent juror. 
Ibid. . 

3. Newly discovered evidence, to warrant the granting 
of a new trial, must be such as would probably have 
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produced a different verdict had it been introduced on 


the trial; and where it was communicated to defend- 
ant’s counsel before the argument had closed, who de- 
clined then to introduce it, and, assuming it to be true, 
a want of diligence is shown, a new trial will not be 
granted on this ground. bid. ~ 

4. Where the evidence does not warrant a charge as to 
reasonable fears the failure of the Court to charge upon 
that subject is not error. Ibid. 

5. The credibility of the witness testifying to the jury on 
the trial of a case, is peculiarly matter for the deter- 
mination of the jury, and only in very extreme cases 
ought the Court to interfere with a verdict turning on 
the credit to be given to the witnesses testifying on the 
trial. Ibid. 

6. In cases where the penalty is left by the law to the 
discretion of the Court, with certain fixed limits, this 
Court will not disturb the judgment of the Judge of 
the Superior Court, so long as he does not exceed the 
limits prescribed to him by the statute. Whitten vs. 
The State........ Vdbiecbeblndletcbbechcsvabsovbbe desdes cicssacese 

7. Under sections 3668 and 3670, of the Revised Code, 
a new trial in a criminal case may, under extraordinary 
cases, be moved for before a Judge in vacation. Said 
sections are as follows: Section 3668, “All applica- 
tions for a new trial, except in extraordinary cases, 
must be made during the term at which the trial was 
had, but may be heard, determined and returned in 
vacation.” Section 3670, “In case of a motion for a 
new trial made after the adjournment of the Court, 
some good reason must be shown why the motion was 
not made during the term which shall be judged of 
by the Court.” Spann vs. Clark, Tudge.......ee-e+0s 

8. When a motion is made for a new trial, which is over- 
ruled by the Judge, and a bill of exceptions is filed to his 
judgment in the case, and the same is duly signed by 
the Judge and filed in the office, as the law requires, it 
is the duty of the Judge, in a criminal case, if the 
crime for which the conviction is had, is punishable 
with death, to grant a supersedeas of the judgment 
until the hearing before this Court. Ibid. 

9. The granting of a supersedeas in such a case is a mat- 
ter of course, and constitutes a part of the proceeding 
to bring the case before this Court and the granting of 
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the same will, in a proper case, be enforced by manda- 
mus, Ibid. 

10. Where the Judge of the City Court of Atlanta sen- 
tences a prisoner to pay a fine, or to four months in the 
chain-gang, and a writ of habeas corpus is sued out 
before him, after the prisoner is placed on the chain- 
gang, in conformity to the sentence, to inquire into the 
legality of the detention, and the prisoner is brought 
before him by the person detaining him, the Judge of 
the City Court has jurisdiction of the case, notwith- 
standing the prisoner was held in custody without the 
city limits, and only brought within the city in res- 
ponse to the writ. Broomhead vs. Chisolm........+..++ 


11. The Judge before whom a prisoner is convicted, in 
passing an alternative sentence of fine or imprison- 
ment, should fix some reasonable time within which 
the fine must be paid. If he fail to do so, the convict 
has at least a reasonable time within which to pay the 
fine. Where the imprisonment is for four andhe from 
the 12th of March. and the fine of $50 00 is paid on 
the 2d of April, the time is not unreasonable. Ibid. 


12. On the hearing of such a case, the official receipt of 
the clerk of the convicting Court, acknowledging the 
payment of the fine and costs, was proper evidence to 
be considered by the Judge, and if not rebutted, enti- 
tled the prisoner to his discharge. Ibid. 

13. The contract between the Ordinary and the respond- 
ent for the hire of the convict was irrelevant and prop- 
erly ejected. Ibid. 

14. Any person may petition a Judge for the writ of ha- 
beas corpus in behalf of a person alleged to be ille- 
gally detained in custody. Ibid. 

15. Where an indictment charges the defendant with 
buying up an order on the county, he being the count 
treasurer, for less than its par value, either by himself 
or his agents, directly or indirectly, the offense is suffi- 
ciently set forth. Walder vs. The State......cs+ssseeeeee 

16. A county treasurer, being indicted for the offense of 
buying up an order on the county for less than its 
par value, cannot show in defense that the person from 
whom he purchased did not have a good title to the 
order. Ibid. 

17. In an indictment for murder, by shooting with a pis- 
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tol, it is not necessary to aver that the pistol was loaded 
with gunpowder and a leaden ball, or that the fatal 
wound was inflicted with a ball. If the indictment 
state the offense so plainly that the nature of it may 
be easily understood by the jury, it is sufficient: Code, 
section 4535, Peterson vs. The State........ prosasebacees 


18. Where the Court examines a child to test its compe- 
tency as a witness, and pronounces it incompetent, it 
must be a very flagrant case of error to authorize this 
Court to reverse the judgment. The present is no such 
case. Ibid. 


19. If the State give in evidence the confessions of the 
prisoner, he is entitled to prove all that was said by 
him in the same conversation, but not the impressions 
made upon the mind of the witness testifying to the 
conversation, where such impressions are the mere de- 
ductions of the witness drawn from the conversation. 


I bid. 


20. The jury cannot, by recommendation, commute the 
punishment of murder from death to imprisonment for 
life, under section 4257 of the Code, except wheh the 
conviction is founded solely on circumstantial testi- 
mony, Ibid. 

21. It is error in a murder case for the Court to charge 
that “a reasonable doubt is such as an upright man 
might entertain in an honest investigation after truth, 
from the evidence.” bid. 

22. The verdict is not contrary to the charge of the Court. 
Ibid. 


23. Whether a certiorari will lie to review the proceed- 
ings before a jury, called under section 4572 of the 
Revised Code, to inquire into the sanity of a prisoner 
who has been convicted and sentenced to death, and 
who is claimed to have become insane after conviction. 
Quere? Spann vs. The State.......0..006 Sehdbeaue piddses 


24. In an inquisition to inquire into the sanity of a man 
convicted of murder and sentenced to be hanged, and 
who is claimed to have become insane after the convic- 
tion, evidence of the insanity of the prisoner at differ- 
ent times before the conviction, is only legitimate evi- 
dence as explanatory and illustrative of insane acts, 
etc., since the conviction, and unless such acts, or some 

apparent insanity be proven, the evidence of acts and 
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conditions of mind before conviction were properly 
rejected. Ibid. 


25. The Act of the General Assembly authorizing the 
Judges of the Superior Courts to hold a special term 
of the Court for the trial of criminal offenses is consti- 
tutional. Ibid 


26. The insanity which the law recognizes as an excuse 
for crime must be such as dethrones reason and incapa- 
citates an individual from distinguishing between right 
and wrong. Ibid. 

27. The plea of autrefois convict should set forth the for- 
mer record, including the former indictment, so that it 
may appear to the Court therefrom, and by proper 
averments in the plea, that his former conviction was 
for the same offense as the one for which he is now in- 
dicted. Crocker vs. The State.......ssseceeeee codecs 


28. Where, during the same difficulty, assaults are made 
by the defendant upon two distinct persons, and he is 
tried and convicted for the assault made on one, and 
pleads this fact to the indictment for the assault made 
upon the other, the intent with which the assaults were 
made by the defendant on both or either of the par- 
ties, would be a question for the jury. Ibid. 

29. The confessions of the defendant having been shown 
to the Court, to have been prima facie freely and vol- 
untarily made, it was not error to allow them to be 
submitted to the jury, under its charge as to the law 
applicable thereto, leaving them to give such weight 
and credit to the confessions as they might believe them 
entitled to. Stallings vs. The State 

30. It was the duty of the Court, where the defendant 
was on trial for the burning of the occupied dwelling 
house of another, to have charged the jury that they 
could, by their verdict, if they thought proper to do 
so, recommend that the defendant be punished by im- 
prisonment in the penitentiary for life, irrespective of 
the fact whether the conviction was founded on circum- 
stantial evidence or not. J bid. 


31. Where such a recommendation is made, it becomes 
the duty of the Court to commute the death penalty in 
accordance therewith. bid. 

32. The occupation of a dwelling house is an essential 
element of the offense with which the defendant is 
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charged, and it is not sufficient to show this fact by in- 
ference. Ibid. 


33. When a motion to continue on account of the absence 
of a material witness was made and refused, and it ap- 
pears by the certificate of the Judge that the witness 
was, by order of the Judge, brought into Court and 
was present during the trial, but was not used by the 
defendant: 

Held, That there was no ground for a new trial, and that 
this Court will presume under the certificate of the 
Judge that the presence of the witness was with the 
knowledge of the prisoner. Black, alias Williams, vs. 
BEE i cccdepesecsstesccnece sencoscngdharen castes sdeessvnuses 


34, The verdict in this case is not, under the evidence 
set forth in the record, so contrary to the evidence as to 
justify this Court in granting a new trial. bid. 

35. Upon motions to set aside the verdicts of juries, the 
discretion exercised by the Judges of the Superior 
Courts exercises a large element in their consideration 
in this Court. Ibid. 


36. In a criminal cause, after a jury has been made up, 
it is no good ground to quash or set aside the panel, 
that there is upon it one incompetent juryman, or that 
during the making up of the jury, persons were put 
upon the prisoner, as proposed jurymen, whose names 
were not on the legal jury list. Eberhart vs. The 
Blale...00rccceere PO ceccccgscceccves seccces so cescccccces coccccece . 


37. Section 4588 of Irwin’s Revised Code, providing the 
mode of proceeding, if a juror be by newly discov- 
ered evidence found to be incompetent, after the jury 
is made up and before the trial, applies as well to a 
case where the State objects to a juror as to an objec- 
tion by a prisoner. Ibid. 

38. The decison of the Judge, as the trior, in impanneling 
a jury, in a criminal case, upon the questions of fact, 
submitted to him as such trior, (as for instance, as to the 
bias of a juror) is final and cannot be the ground of a 
motion for a new trial. bid. 

39. If, during a criminal trial, the jury separate, and the 
Judge of his own motion, take notice of the fact and 
proceed by examination to purge the jury, and the 
prisoner and his counsel say nothing, and make no ob- 
jection that the examination is incomplete, he cannot, 
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after verdict, say that the purgation of the jury was 
not complete. I bid. 

40. Whether a party who has announced his case as closed, 
shall afterwards be allowed to introduce a witness, and 
when during the course of a trial this privilege shall 
absolutely cease, must depend on the circumstances of 
each case, and on the discretion of the Judge, and it is 
only when decided injustice is done that this Court will 
control that discretion. Ibid. 

41. The burden of the proof showing that a confession 
made by a prisoner is not voluntary is upon the pris- 
oner, and if nothing appear to the contrary, the con- 
fession is admissible as a voluntary confession. Ibid. 

42. Confessions of guilt may, according to their nature be 
direct or circumstantial evidence. If they be of facts, 
directly admitting the commission of the crime charged 
they are direct evidence, but if the fact confessed be 
only matter from which an inference of participation 
arises, they are circumstantial only. Ibid. 

43. Where a murder by strangulation was stated by the 
prisoner to have been committed by another in the pris- 
oner’s presence, and the prisoner confessed that she, at 
the suggestion of the active and leading murderer, 
stopped the deceased’s cries by putting a handkerchief 
over her mouth, this is to be taken as direct evidence 
of guilt, and not as circumstantial only. Ibid. 





DAMAGES. 


1, The measure of damages for any illegal overflow of 
lands is the actual damages coming to the land by such 
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illegal overflow. Phinizy vs. City Council of Augusta. 260 


2. The measure of damages for enticing away the servant 
of another, who is hired for the year, where that other 
fails to supply the servant’s place, is the direct loss 
suffered, and the average net profits that were made b y 
men of fair business capacity, out of the labor of suc 
a servant during the year for which the enticed servant 
was hired. Tried by this rule, the verdict is excessive 
in this case. Lice v8. West......cccccccccecsccsesersesrseecs 


DEBTOR AND CREDITOR. 


1. A deed to land given by an insolvent debtor to a 
creditor in trust to secure the payment of his debt, 


VoL. xivi1. 46. 
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which deed provides that if the debt is not paid th 
four months the creditor may sell the land at public 
outery, and reimburse himself out of the proceeds for 
his debt, cost and expenses, and that he is “to pay the 
balance, if any there is,” to the grantor, is not, on ac- 
count of such provision for payment of the balatice, 
void under section 1942 of the Code. The law would 
give that direction to the balance without the provision. 
Lay vs, Seago. 

. An assignment for the benefit of creditors by an in- 
solvent debtor, the terms of which contemplate that it 
is to be signed by all the creditors, is binding on none 
unless all sign. Camp & Kemp ‘et al. vs. May yer as- 
Signet Oe CBs dcctsiceicisics scvtereserdcoroncs pavnenninoesanens 414 

. Where such an assignment has bia agreed to by a 
portion of the creditors, who file a bill to enjoin other 
creditors, (whose claims are in judgment, and who are 
proceeding to levy on the property assigned,) and com- 
pel them to come in under the assignment, an assent by 
the latter to an order granting the injunction, appoint- 
ing a receiver, and also an auditor, to audit the ac- 
counts and reportzupon their ‘amounts and priorities, 
will not amount to an assent by the levying creditors 
to the assignment, even though they may not have filed 
any plea, demurrer or answer to the bill. Ibid. 

4. If the Judge holds erroneously, that an assignment, 
partially executed, as above indicated, is the law of the 
case, but that, by its provisions, the assets were to be 
divided according tolegal priorities, and the judgment 
of the Court, (to whom both the law and facts were, 
by agreement, submitted without a jury,) so divides 
them, this Court will not grant a new trial, even though 
the construction of the terms of the assignment by the 
Judge was incorrect, and there was no exception taken 
by the opposite party to his ruling, that the assignment 
was the law of the case. Ibid. 

. Partnership assets must first satisfy partnership debts 
before individual debts, or debts of a former partner- 
ship, of which one of the present firm was a member, 
can be paid. Ibid. 


. A homestead having been set apart whilst the estate 
of a creditor of the applicant had no legal representa- 
tive, and executions in favor of said estate were, after 
the appointment of an administrator, levied upon the 
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property so set apart, equity will enjoin said execu- 
tions until the case can be fully heard upon its merits, 
and a final decree rendered. Brown, adm’r, et al. vs. 
F NR saninnores0.c0sgknede rhiinndiinbtinndedinn skeen 


7. As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may attack the judgment al- 
lowing the homestead for fraud, and also may show 
that the applicant was not entitled to it, under the law, 
as against his rights as such representative, and the 
proper forum to do this is in a Court of equity. bid. 


8. As a general rule, a Court of equity will not interfere 
at the instance of a general creditor before judgment, 
to set aside a conveyance of property alleged to have 
been made for the purpose of defrauding creditors, and 
to restrain by injunction and the appointment of a re- 
ceiver the further disposition of the same. Oberholser 
& Keefer et al. vs. Greenfield et Al...c.cccccececeeeees 

9. Where a bill was filed to engraft upon an absolute 
deed a secret trust, and the defendant set up that the 
original transaction was a scheme to defraud the cred- 
itors of the true owner of the land, and the Court, on 
being requested to charge the jury that if the intent of 
the parties was to defraud the creditors, as claimed, the 
Court would not interfere between parties engaged in 
an illegal act, charged the law as requested, but added, 
that it must appear that some particular creditors were 
intended to be defrauded, and that some particular 
creditors were, in fact, defrauded : 

Held, That this qualification was error, and the Judge 
should have charged as asked, without qualification. 
Bionent t. Coehen EO... ngcepecccsvesnresdossccnvsqasesonces 


DECLARATIONS. See Evidence, 2, 8, 23, 24, 36. 
DEED. 


1. A deed to land given by an insolvent debtor to a cred- 
itor in trust to secure the payment of his debt, which 
deed. provides that if the debt is not paid in four 
months, the creditor may sell the land at public out- 
ery, and reimburse himself out of the proceeds for his 
debt, cost and expenses, and that he is “to pay the 
balance, if any there is,” to the grantor, is not, on ac- 
count of such provision for payment of the balance, 
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void under section 1942 of the Code. The law would 
give that direction to the balance without the provision. 
IM OB. GOGO... cs. cceccsvcscccisesredess scrdpeccncsebes sesece 82 

2. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 
dence that those requisites were complied with: 4 
Georgia, 155-6. Davie vs. McDanitel............00 0.0000 195 

3. A failure of a purchaser at administrator’s sale to re- 
cord his deed within twelve months from its date, does 
not postpone his rights to those of a judgment creditor 
who obtains judgment before record. Ibid. 

4. A grantor cannot deliver a deed to the grantee or his 
attorney as an escrow. Such a delivery would be 
equivalent to adding a parol condition to the instru- 
ment. To make the deed an escrow, it should be de- 
livered to a third person, to be by him delivered: to 
the grantee, upon the performance of any required con- 
dition. Duncan, adm’r, et al. vs, Pope... .s.ceecesees 445 

5. The admissions of a parent as to the gift of property 
to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds upon the 
ground of a want of capacity in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially where the deeds were prepared 
by the donee, and were alleged to have been fraudu- 
lently procured by him. Howell et al. vs. Howell et al. 492 

6. Though the evidence as to the admissions of the parent, 
which was excluded, may be, in part, cumulative of 
other evidence which was admitted, yet, where the tes- 
timony as to capacity was conflicting, the credibility of 
witnesses was an important element for the considera- 
tion of the jury, and the defendant having the legal 
right to prove the facts by the witnesses which he of- 
fered, it was not error in ‘the Court to grant a new 
trial upon the ground that it erred in excluding said 
proof. J bid. 

7. Whilst it is true that the declarations or admissions of 

the donor, after the title to the land had passed out of 

him, going to defeat that title, would not be admissi- 

ble in favor of the complainant against the defendant, 
still, testimony showing that the donor afterwards ex- 
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pressed himself dissatisfied, is admissible in rebuttal of 
the defendant’s evidence, which went to show that the 
land was conveyed to him to make him equal with the 
other children, and as a circumstance to be considered 
by the jury as to the defendant’s influence over his 
father. Ibid. 

8. In a suit for a breach of warranty of a deed to land, 
where the plaintiff bought, pending an action of eject- 
ment against the vendor for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alleged breach of 
warranty, and a non-suit was properly refused. Clark 
OB Oh, AFG, Bh. TO scence ipcese aps: cnsssenneasenn 

9. Rvidenes of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 
that the use of the land was more than a full off-set to 
the interest on the purchase money, was properly ad- 
mitted. Ibid. 

10. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit fora breach of warranty in the deed, 
put in evidence the bond for titles, as a part of the his- 
tory of the transaction, and to show that the defendants 
(the executors of the obligor) were bound to make him 
a good warranty title. bid. 

11. Where a plantation was bought in 1858, under bond 
for titles, and in great part paid for in Confederate 
money in 1863, and a deed then taken; ina suit by 
the purchaser against the executors of the vendor for 
breach of warranty, on account of the recovery in 
ejectment,: by a third person, of a portion of the plan- 
tation, the defendants should have been permitted to 
prove the value of the whole place at the time of trial, 
in order that the jury, in ascertaining the damages, 
might, under the Ordinance of 1865, review the whole 
transaction and render their verdict on principles of 
equity. Ibid. 

12. The breach of the warranty, in this case, not having 
occurred before 1865, in no view can the Relief Act of 
1870 be applicable to it, so as to require an affidavit of 
taxes to be filed by the plaintiff. bid. 

13. The declarations of a person through whom the de- 
fendant traces his title to the land sued for, are inad- 
missible where the evidence fails to disclose his posses- 
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sion at the ti time, or shaded the dédlie ations were made 
before or after he parted with his title to the land, if 
indeed he ever had any title to it. Harrell, ex’, US 
Culpepper 

14. An indorsement on the back of a deed, made by the 
vendee, transferring the same to a third person, is not 
evidence of the transfer of title without proof of exe- 
cution and delivery. Ibid. 


DEMAND. See Relief Act of 1870, 13. 


DIVORCE. See Alimony, 1 
DOWER. 


On the trial of an issue on the return of commissioners 
to assign dower, the applicant for dower isthe movant, 
and has a right to open and conclude. Kendrick, 
adm’r, vs. Ravens 


DRAINAGE. 
See Municipal Corporations, 1, 2. 


EJECTMENT. 


1, Where the common law action of ejectment was brought, 
it was error in the Court, on the motion of defendant, 
to order the plaintiffs to exhibit the title deeds upon 
which they relied, for the purpose of enabling him to 
make his defense. Davis et al. vs. Davis......0.0. «++. 

2. If it had been shown to the Court, by competent evi- 
dence, that the deed under which the plaintiff claimed 
title was a forgery, and its production had been re- 
quired for the purpose of being annexed to interroga- 
tories, to establish the forgery, its production might 
properly have been ordered. Ibid. 

3. Evidence that a prior owner of the land sued for, was 
authorized by attorneys for plaintiff in fi. fa. to con- 
trol the execution under which the land was sold by 
the sheriff and bought by’defendant, should have veen 
permitted to go to the j jury, where there was some proof 
that such former owner was then acting as. agent for 
the plaintiff in the ejectment suit in effecting the sale 
of the property for the purpose of perfecting the title 
of his principal, to whom he had sold the land by a 
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son of the defendant in ejectment bidding more for the 
property than the plaintiff, or his said agent, was will- 
ing to pay. Whitman vs. Bolling. .....+.+. cnaey Wooonepe ° 
4, When, in an action of ejectment, a third person goes 
into possession afier the commencement of the suit, 
and such third person is made a party defendant, the 
date of the commencement of the original suit is to be 
taken as the date of the commencement of the suit 
against such new party. Willingham et al. vs. Ale 
Eh Dccnsntins ereacepen eoonees shobenentesongn nae nenponapocepceson. 
. A defendant in ejectment who has, in good faith, 
claimed title to the premises, may set-off against the 
rents, not only his own improvements, but he may 
claim, also, the value of the improvements of those 
under whom he claims, with warranty, in so far as said 
improvements exceed in value the rents for which said 
warrantors were liable. Ibid. 

6. The bona fide tenant in possession, in ejectment, can 
set-off his improvements at their true value to the land 
and he is not limited to their actual cost. Ibid. 


EQUITY. 


1. Where three arbitrators are selected by the parties, and 
one, conceiving himself to have been selected as um- 
pire, expressed no opinion on the points submitted, ex- 
cept where the others disagreed, but signs the award 
with the others, it is doubtful if the award can be set 
aside on this ground. Certainly, the arbitrator cannot 
be introduced as a witness to show his own misconduct 
in this respect, if it be misconduct. He stands upon 
the same footing with a juror called to impeach a ver- 
dict to which he has assented. Overby et al. vs. 
FOIE vinsnidhssvinrees aoe enennagia snatosbadedeesagen Sabeyews és 
2. When a bill is filed to enforce a specific performance 
of a common law award, and the defendant attacks the 
award by a plea, the issues of fact alone should be sub- 
mitted to the jury, under the charge of the Court, as 
to the law, and the verdict, if it set aside the award, 
should cover all the matters in issue between the par- 
ties, which were submitted to the arbitrators, and for 
this purpose evidence may be introduced upon the is- 
sues which were submitted to the arbitrators. A ver- 
dict merely setting aside the award, and going no fur- 
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ther, is incomplete, and entitles the complainant to a 
new trial. Equity having acquired jurisdiction, will 
retain it for the purpose of settling the whole contro- 
versy. Ibid. 


3. A purchaser who has bought and paid for property of 
an estate from one not authorized to sell it, is not enti- 
tled, on a bill to marshal assets, which seeks to subject 
the property so'illegally sold to the claims of the cred- 
itors of the estate, to share in the proceeds of the prop- 
erty, (which has been pag and sold by order of 
the Court,) upon proof that his money was used in the 
payment of debts of the estate, not showing the char- 
acter of the debts, nor their amounts, nor the persons 
to whom paid. Neal et al. vs. Patten et al 

4. The report of the auditor, in this case, was properly 
admitted to show the validity of the claims which had 
been passed upon by him, and which the complainants 
relied on as showing their interest in the subject mat- 
ter in controversy. Ibid. 

5. A solicitor of an executor cannot be compelled to pro- 
duce the sworn answer of such executor, (who has 
died since the answer was made,) to a bill in chancery, 
which answer has never been filed, and which was left 
with such solicitor to file or not, as he thought best, 
when the administrator de bonis non cum testamento 
annexo objects. It comes within the rule applicable 
to confidential communications. Nor can he be com- 
— to testify to the contents of such answer, if it be 
ost or destroyed. Ibid. 

. Where “M” held a tract of land under bond for titles 
from “ W,” and sold the same to “C,” executing a bond 
to make a fee simple title so soon as he obtained a title 
from “W,” “C” paying the purchase money in full, 
and “B,” with a full knowledge of these facts, confed- 
erating with others, by threats, etc., induced:-“ M”’ to sell 
the land and to transfer to him “W’s” bond, under 
which transfer “B” procured a deed from “ W :” 

Held, That a demurrer to a bill filed by “C” setting up 
the foregoing facts and praying that “B” may be de- 
creed to execute to hima title to said land, was properly 
overruled. Brown vs. Crane 

7. A complainant may amend his bill after a decision of 
the Supreme Court sustaining a demurrer to it, and 
before the remittitur is entered upon the minutes of the 
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Superior Court; but if the amendment offered still 
fails to make a case which entitles the complainants to 
relief, it is not error in the Superior Court to refuse it, 
and dismiss the bill. Thurmond vs. Clark et al 


8. Ignorance of law, where there is no misplaced con- 
fidence, and no fraud on the part of the opposite party, 
will not authorize the intervention of equity: Code, 
section 3066. Hence, where parties submit the mat- 
ters in issue between them to arbitration, and an award 
is rendered and made the judgment of the Court, un- 
der the Code, without objection on the part of the 
losing party, a bill will not lie at his instance to set 
aside the judgment, upon the ground that he could 
have prevented the award from becoming the judgment 
of the Court, by filing exceptions, but was ignorant 
of his right todo so. Ibid. 


. When money, whith has been raised out of one of the 
parties litigant by execution, is impounded in the 
hands of the shériff to abide the final decree on a bill 
filed by the defendant in execution against the plaintiff 
in execution, and a verdict is had directing, among other 
things, the money to be paid to the plaintiff in fi. fa., 
upon his “turning over to Nelson Tift, the complain- 
ant, all the papers, notes and executions, and all other 
papers in said cause, on or before the next term of this 
Court, except those notes paid to said Lorenzo D.. 
Goode, the plaintiff in fi. fa., on the 23d of April, 
1844, and whatever of these notes, executions and 
judgments that were obtained on said notes, the said 
Goode shall fail to turn over to Tift, the amount being 
unsatisfied of such notes, shall be deducted from the 
amount of this finding,” and the plaintiff in fi. fa. 
permits nearly twenty years to elapse without comply- 
ing with the condition, upon the performance of which 
his right to receive the money impounded depends ; 
the complainant is entitled to an order absolute, re- 
quiring the money to be returned to him in the absence 
of any sufficient cause shown to the contrary, in answer 
to a rule nisi, served upon the counsel of plaintiff in 
ji. fa: Provided, he will enter into bond with good se- 
curity, to be judged of by the Court, for the payment 
of the money to the plaintiff in fi. fa., if he should 
come forward within twelve months and establish his 
right to the fund, under the terms of the verdict, by 
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showing that he did turn over the papers as required, 
or that he offered to do so, and was prevented by Tift. 
Tift vs. Goode 


10. The fact that the verdict finds an amount against the 
complainant absolutely, which he has not paid, in ad- 
dition to the money impounded, does not affect his 
rights, as to the impounded fund. For the amount 
decreed absolutely against him, the plaintiff in fi. fa. 
might, at any time, have had an execution issued. 
Ibid. 


11. Where there are conflicting claims to property, and 
the equities of the respective parties necessarily de- 
pended upon the facts which may be proven on the 
trial, it is right and proper that the same should be 
definitely settled by the decree of the Court before the 
property is sold, so that it may bring its full value, and 
that the purchaser may know what he purchases at the 
sale. Hall et al., vs. English 511 

12. A Court of equity having obtained jurisdiction of a 
cause, will retain it so as to make a final decree as to 
the respective rights and equities of the parties, and 
not send them to a Court of law where the remedy 
would not be as adequate and complete. Ibid. 


13. A Court of equity and a Court of law having con- 
current jurisdiction, the Court first taking jurisdiction 
will retain it, Ibid. 


14. The public cannot appropriate property to public use, 
unless it pursue the mode pointed out by the statute, 
and if the authorities undertake to appropriate prop- 
erty in any other way, equity will restrain the act. 
Board of County Commissioners, et al., vs. Humphrey. 565 


15. A defendant in a mortgage ji. fa., issued on the fore- 
closure of a mortgage on personal property, who de- 
sires to contest the amount due on the grounds that. 
there is usury in the debt, and that he is entitled to 
have the claim reduced or decreed to be satisfied and 
paid, from the fact that he had leased to his creditors, 
(plaintiffs in fi. fa.) a plantation to be cultivated by 
them for one year in farmer-like style, and they were 
to apply the net proceeds thereof to the payment of 
said debt, and that by reason of their gross misman- 
agement a small crop was made, and he thereby dam- 
aged to an amount greater than his debt, has a com- 
plete remedy in the provisions of sections 3899 and 
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3900 of the Revised Code, and he cannot resort to a 
Court of equity, for an injunction to prevent a levy or 
for the appointment of a receiver to take charge of the 
plantation, ete., and for relief on account of said grounds 
of defense, unless for special reasons shown, such as the 
insolvency, non-residence, etc., of his creditors. No 
such facts are alleged in this case. Alston vs. Wheatly 


16. (WarnNER, Chief Justice.}\—Where a party holds 
land subject to a charge, under a former decision of 
this Court, and dies, the purchaser of the same from 
his heirs, unadministered, stands in no better condition, 
as to said incumberance, than did the heirs. Seabrook, 
adm’, et al., vs. Brady, adm’r 

17. (TrrpPe, Judge.)—Where, under a decision of this 
Court, a party has an obligation for the conveyance of 
land, which a Court of equity will enforce, arising out 
of the compromise of, litigation in reference thereto, 
such claim would not prevail asagainst a bona fide pur- 
chaser from the owner directly, or under a judgment 
against him. Ibid. 

18. Where an administrator sues to recover lands from a 
purchaser holding under the heir-at-law, and seeks to 
avoid that sale on account of the necessity to pay debts, 
the debts and the creditors must be set forth in his bill, 
in order that the defendant may be put on notice as to 
the facts on which his property is sought be condemned. 
Tbid. 

19. The defendants not having objected to the absence of 
a statement of the indebtedness of the intestate, and of 
the names of his creditors from the bill, and having 
allowed evidence to be submitted to the jury upon these 
points, gould not have demanded a decree, as the de- 
fect in the pleadings might have been amended. Ibid. 


ESCROW. See Deed, 4.. 


ESTOPPEL. 


. It is not enough for a bona fide purchaser of realty 
who has had possession of the same for four years, 
where the property is levied on under a judgment 
against a prior owner and offered at sheriff’s sale, to 
give notice at the sale, at which he was present and 
bid on the property, that he holds the title to it. He 
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should state ston that it is not viii to the execution. 
If he fail to do so, he is estopped from denying that 
the judgment was a lien on the property in a subse- 

uent suit to recover the land brought by him against 
the purchaser who bought at the sale. Whitman vs. 
FI cs cbctnwescnennanspen scaqncevee msnnonen sancescttnonaspiin’ 


. If two are sued as joint trespassers, one of whom 


resides out of the county in which suit is brought, a 


' verdict had against the defendants, and a new trial 


moved for, the Court should grant it as to both or 
neither; but if he grant it as to the one who resides 
out of the county, and the new trial is had, without 
exceptions taken for that cause, the defendant in the 
new trial is estopped from availing himself of the error, 
after the second trial, and a second verdict against him. 


Es is ote hare en ee adadr neh anadinaaesnaneihonsde 


3. Where partitioners of Jand are appointed to sell the 


land and return the proceeds into Court, and they do 
sell, and the tenants in common then petition the 
J udge, at Chambers, to pass an order directing the par- 
titioners to pay the fund to the counsel of the tenants 
in common, which order is granted, and the money 
paid in obedience to it, the tenants in common are 
estopped from denying the authority of the Judge to 
pass such an order at Chambers, and cannot require 
the partitioners, by rule, to pay the money into Court. 
The payment of the money to the counsel of the ten- 
ants in common, at the instance of the latter, relieves 


_ the partitioners of all further liability for it, and the 


tenants in common must look to their counsel for the 
fund. Hurst et al. vs. Whitly et Al.....ccccccecesscceseres 
One who silently stands by and permits another to 
purchase his property, without disclosing his title, 
is not guilty of such a fraud as estops him from sub- 
sequently. setting up such title against a purchaser with 
notice. ‘Section 2915 of the Code only operates in 
favor of a bona fide purchaser without notice. Brown, 
SEE We FO vcs ntnncssi canine soscngnengnrsacesérecsce 
Where the defendant moved to open a judgment against 
him, so as to enable him to take the benefit of the 
Relief Act of 1868, which motion was overruled, he 
is not thereby estopped from moving to set aside the 
judgment, on the ground that he had never been served 
with the petition and process on which the judgment 
was founded. Crim vs. Crawford, adim’x....1eseecerees 
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EVIDENCE. 

1. When on the trial of a bill filed by the vendor of 
property to set aside the sale as fraudulent and void, 
on the ground that the defendants had falsely repre- 
sented to the complainant that his life and property 
were in danger, by reason of the indignation of the 
people against him, for having raised over his property 
a British flag to protect it against a raid of the Federal 
forces during the late war: 

Held, That it was error in the Court to rule out the tes- 
timony of a witness, who was present at the transaction, 
as follows: “The sale in all its features was a compul- 
sory act, and effected through the misrepresentations 
of his legal adviser, who negotiated the whole trans- 
action ;” and, again, “the sale was not of his own free 
will and accord ;” and, again, “Clark came to McLean 
several times, and on each occasion tried to succeed in 
impressing McLean with the belief that his safety could 
only be secured by relinquishing his interest in the 
factory and leaving the country;” and, again, “ the 
impression on my mind was, and still is, that McLean 
would certainly not have sold the property if he had 
not believed that his own life and the lives of his fam- 
ily were in danger, and that this belief was caused. by 
the position represented by Clark ;” and, again, “ Mc- 
Lean was fraudulently led by Clark to believe that 
his life would be endangered by his retention of the 
property.” The statements of this witness, in connec- 
tion with his other statements not ruled out, are state- 
ments of facts, or opinions of the state of McLean’s 
mind, based on facts stated, and were competent evi- 
dence to be judged of by the jury, from the witness’ 
means of knowing the facts as stated by him. MeLean 
vs. Clark e al 

. Declarations of a vendor of property, as to his motives 
for the sale, made at the time and during the progress 
of the sale, and even so soon thereafter as to be free 
from all suspicion of after-thought, are admissible evi- 
dence on a trial as to the validity of the sale. Ibid. 

. Where A is attorney at law for B in a controversy with 
C, and C makes to the attorney certain statements and 
propositions to be communicated to B, and at the same 
time-proposing that if B consents to the propositions 
the attorney should be employed in the matter pro- 
posed by B and C, and B declines the proposition: 
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Held, That B may use the attorney as a witness to prove 
the statements , and that under the circumstances C can- 
not claim that they are privileged communications be- 
tween client and attorney. did. 

4. In giving rules for weighing evidence to the jury, the 
Court should be careful to state them as general rules, 
subject to be controlled and modified by the case be- 
fore them, as made by all the testimony. did. 

5. Where the testimony of one party was mostly by dep- 
osition, and the other from witnesses examined upon 
the stand in the presence of the jury: 

Held, That it was improper for the Court, in his charge 
on a material point, to say to the jury that they were 
to consider the evidence as it was given in from the 
stand. Ibid. 

6. When on a trial a question arose as to the value of 
certain machinery of a cotton factory: 

Held, That it was error in the Court to exclude from the 
jury evidence that certain persons, responsible men, 
acquainted with the value of cotton machinery, had, 
in good faith, about the time inquired of, authorized 
the witness to offer, in cash, a certain sum for the same. 
Lbid. 

7. A solicitor of an executor cannot be compelled to pro- 
duce the sworn answer of such executor, (who has died 
since the answer was made,) to a bill in chancery, which 
answer has never been filed, and which was !eft with 
such solicitor to file or not, as he thought best, when 
the administrator de bonis non cum testamento annexo 
objects. It comes within the rule applicable to confi- 
dential communications. Nor can he be compelled to 
testify to the contents of such answer, if it be lost or 
destroyed. Neal et al. vs. Patten et al.. 

8. The sayings of a person in possession of property, 
levied on against his title made at the time of the levy, 
are parts of the res geste, and should be admitted in 
evidence for what they are worth. bid. 

9. The report of the auditor in this case, was properly 
admitted to show the validity of the claims which had 
been passed upon by him, and which the complainants 
relied on as showing their interest in the subject matter 
in controversy. bid. 

10. Proof that the maker of a note was trying to borrow 
Confederate money with which to pay it off, is no proof 
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that the note was payable in Confederate currency, or 
that the payee had agreed to receive such money in pay- 
ment, especially when the testimony fails to show any 
knowledge on the part of the payee of the attempted 
loan, and was properly rejected. Jackson, adm’r, vs. 
Jackson, adm’x 

11. Where it is necessary to lay foundation for any proof 
proposed to be made, by preliminary proof, the Court 
must necessarily determine, in the first instance, whether 
the preliminary proof has been made, in order to de- 
cide whether the evidence sought to be introduced to 
prove the main fact is admissible or not. Ibid. 


12, That a third person, “as defendant understood, was 
agent of plaintiff” (defendant so testifying) is no proof 
of the agency, and was properly rejected. bid. 

13. It is no error to refuse to permit an agent to testify 
as to the contents of a letter received from his principal, 
who had left the State, to the effect that if he (the 
principal) could get a good place in Georgia, he would 
move back, even though the letter was shown to the 
plaintiff with a view of effecting a purchase from him, 
the letter itself not being offered in evidence, though in 
possession of defendant, and the contents stated being 
irrelevant. Ibid. 

14, Evidence of a witness, since deceased, given on a for- 
mer trial of the same case between the same parties, 
reduced to writing and agreed upon by counsel, is ad- 
missible on a subsequent trial. Ibid. 

15. Evidence that a prior owner of the land sued for, 
was authorized by attorneys for plaintiff in fi. fa. to 
control the execution under which the lgnd was sold 
by the sheriff and bought by defendant, should have 
been permitted to go to the jury, where there was some 
proof that such former owner was then acting as agent 
for the plaintiif in the ejectment suit in effecting the 
sale of the property for the purpose of perfecting the 
title of his principal, to whom he had sold the land 
by a warranty deed, but which purpose had failed, by 
reason of the defendant in ejectment bidding more for 
the property than the plaintiff, or his said agent, was 
willing to pay. Whitman vs. Bolling ....ccccccceseceees 

16. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 








dence that those requisites were complied with: 4 Ga., 
155-6. Davie vs. McDamiel........ccececsecseeeeseceees ee 


17. In a suit in which one of the issues is whether a 
partnership existed or not at the date of the contract 
sued on, evidence of the existence of partnership some 
three months after the date of the contract, is admissi- 
ble, to be considered by the jury with other evidence 
tending to show the partnership at the time alleged. 
Fleshman & Company vs. Collier.....ccscsececereeeseees 


18. In a suit against a partnership in which a plea is filed 
by the only party served that he is not a member of 
the firm, but not denying in terms the existence of such 
a firm, the admission of the person so served that he 
is a member of the partnership is competent evidence 
against him to prove his connection with the firm. If 
there is a return of non est as to the other members, and 
they fail to appear, the judgment will bind the indi- 
vidual property of the party served, and the property 
of the firm of which he is so proved to be a member 
at the date of the contract, but of no other firm. Ibid. 


19. Evidence that a promissory note, payable “in any 
solvent notes,” was intended to be drawn, payable in 
any solvent notes of a particular estate, is immaterial. 
Proof that tender of payment was made in solvent 
notes belonging to that estate, would have been admis- 
sible to show defendant’s compliance, or readiness to 
comply with his contract, as set out by the plaintiff. 
Hence, the proposed addition to the contract would not 
have strengthened defendant’s case, and a continuance 
moved for, on the ground of the absence of a witness, 
by whom defendant expected to prove the proposed 
addition, was properly refused. The offer of defend- 
ant to prove the same fact by his own evidence was 
rightly rejected, for the same reason. Thomas Sr., vs. 
WUT banat nognescocpanaccncqennsbetginereneces seceesasesooscoge 


20. Where the Court is of opinion that there is no patent 
ambiguity in those parts of a will affecting the prop- 
erty in issue before it, and no latent ambiguity is raised 
by proof of extrinsic circumstances, the instructions of 
the testator to the scrivener who drew the will are in- 
admissible to show that the testator intended to dis- 
pose of his property in a manner different from the 
direction it would take when the ordinary rules of con- 
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struction are applied to the words of the will. Hill 
et al, vs. Felton 

21. Where a trustee dies and no successor is appointed, 
and it becomes important in a suit against a cestui que 
trust, to offer the trust deed in evidence, it is not suffi- 
cient, if the deed be lost, to show that search has been 
made among the papers of the deceased trustee, and 
that it could not there be found, to let in secondary 
evidence. The party seeking to introduce the evidence 
should go further and notify the cestui que trust to pro- 
duce the deed. Brown, adm’r, vs. Tucker 

22. The Superior Courts may grant new trials in all cases 
where any material evidence may be illegally admitted 
to, or withheld from the jury, against the demand of 
the applicant. Howell et al. vs. Howell e al 

23. The admissions of a parent as to the gift of property 
to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds upon the 
ground of a want of capacity in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially where the deeds were prepared by 
the donee, and were alleged to have been fraudulently 
procured by him. J6id. 

24. Though the evidence as to the admissions of the pa- 
rent, which was excluded, may be, in part, cumulative 
of other evidence which was admitted, yet where the 
testimony as to capacity was conflicting, the credibility 
of witnesses was an important element for the consid- 


eration of the jury, and the defendant having the legal . 


right to prove the facts by the witnesses which he of- 
fered, it was not error in the Court to grant a new trial 
upon the ground that it erred in excluding said proof. 
Ibid. 


25. In a suit for a breach of warranty of a deed to land, 
where the plaintiff bought, pending an action of eject- 
ment against his’ vendor for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alleged breach of 
warranty, and a non-suit was properly pa aed R. HA. 
Clark et al., ex’rs, vs. Whitehead 

26. Evidence of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 

VoL. XLvil. 47, 
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that the use of the land was more than a full off-set to 
the interest on the purchase money, was properly ad- 
mitted. Ibid. 

27. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit for a breach of warranty in the deed, 
om in evidence the bond for titles, as a part of the 

istory of the transaction, and to show that the de- 
fendants (the executors of the obligor) were bound to 
make him a good warranty title, Ibid. 

28. Where a plantation was bought in 1858, under bond 
for titles, and in great part paid for in Confederate 
money, in 1863, and a deed then taken; in a suit by 
the purchaser against the executors of the vendor for 
breach of warranty, on account of the recovery in 
ejectment, by a third person, of a portion of the plan- 
tation, the defendants should have been permitted to 
prove the value of the whole place at the time of trial, 
in order that the jury,-in ascertaining the damages, 
might, under the Ordinance of 1865, review the whole 
transaction and render their verdict on principles of 
equity. Ibid. 

29. If the State give in evidence the confessions of the pris- 
oner, he is entitled to prove all that was said by him 
in the same conversation, but not the impressions made 
upon the mind of the witness testifying to the conver- 
sation, where such impressions are the mere deductions 
of the witness drawn from the conversation. Peterson 


30. It was error to allow the appellant to show what an- 
other railroad company paid to her as damages for run- 
ning its railroad through her land. Brunswick & Al- 
bany Railroad Co. v8. McLaren......cscceeceseesvereesens 

31. It was error to allow the witnesses for appellant to give 
their opinions as to the amount of damages she had 
sustained by the location of the road through her land 
as a basis for the verdict of the jury. Ibid. 

32. The testimony of a witness who lived upon a planta- 
tion through which another railroad ran as to the dam- 
ages to that place therefrom was properly excluded. 
I bid. 

33. In an inquisition to inquire into the sanity of a man 
convicted of murder and sentenced to be hanged, and 
who is claimed to have become insane after the convic- 
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tion, evidence of the insanity of the prisoner at differ- 
ent times before the conviction, is only legitimate evi- 
dence as explanatory and illustrative of insane acts, etc., 
since the convictions, and unless such acts, or some 
apparant insanity be proven, the evidence of acts and 
conditions of mind before conviction were properly re- 


731 


jected. Spann vs. The State........ jdibadihdien siphithiihdnashae 549 


34, Whether a party who has announced his case as 
closed, shall afterwards be allowed to introduce a wit- 
ness, and when during the course of a trial this privi- 
lege shall absolutely cease, must depend on the cir- 
cumstances of each case, and on the discretion of the 
Judge, and it is only when decided injustice is done 
that this Court will control that discretion. Eberhart 
vs. The State. 

35. When in a suit on the indorsement of a promissory 


note, the defendant pleaded that he had given to the . 


agent of the plaintiff notice to sue the note, and that suit 
had not been brought within three months, and it be- 
came necessary for “the defendant to go into the con- 
tents of the written notice : 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie, the 
awent is presumed to have sent the paper to his princi- 
pal, and he, being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell....... ° 

36. The declarations of a person through whom the de- 
fendant traces his title to the land sued for, are inad- 
missible where the evidence fails to disclose his posses- 
sion at the time, or whether the declarations were made 
before or after he parted with his title to the land, if 
indeed he ever had any title to it. Harrell, ex’r, vs. 
Culpepper ....+++ onnpuegeis patcenecnniks aniainn vipcldpteninidenens 

37. An indorsement on the back of a deed, made by the 
vendee, transferring the same to a third person, is not 
evidence of the transfer of title without proof of exe- 
cution and delivery. Ibid. 


EXECUTION. 

Where land is sold with none of the purchase money 
paid; bond for titles given and notes payable at differ- 
ent periods taken for the purchase money; judgment 
obtained by the vendor on the first notes afier they fell 
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due, upon pensions the bend levied on under such 
judgment; after the levy and a day or two before sale, 

a deed filed in the Clerk’s office, under section 3604 of 
the Code; the land sold and bought by the vendor 
who goes into possession, and some time afterwards a 
third person, to whom the vendee had mortgaged it, 
after he obtained his bond for titles but before the fil- 
ing and recording of the deed, forecloses his mortgage 
and levies on the land, and the original vendor and 
now holder of the land under the sheriff’s sale claims 
the property : 

Held, ‘That the sale of the land was void, but that the lien 
of the vendor upon the land for the purchase money was 
superior to the claims of all creditors who gave credit 
before the filing and recording of the deed, and that 
such creditors could not subject the land to the pay- 
ment of their debts by levy and sale, the filing and 
recording of the deed for the purpose contemplated by 
the statute, not being such a conveyance of the title to 
the defendant as to give them any claim upon it, as 
against the vendor, who can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Har- 
CEE BR BAIR cn sccnrtseresveseseqnansenncececovscesens soncsoens 


EXECUTORS. 
See Administrators and Executors. 


FACTOR’S LIEN. See Lien, 6, 7. 
FERRY. See Bridge and Ferry. 


FOREIGN CORPORATION. 
See Attachment, 7. 


FORMER RECOVERY. See Res Adjudicata. 
FRANCHISE. See Bridge and Ferry, 3, 4 


FRAUD. 


1. Where A, with an understanding between himself and 
B and C, that they will be jointly interested with him, 
purchases property from D in ‘his own name, and, in 
the purchase, commits a fraud upon D, and afterwards 
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B and C are let into the purchase by A, as joint pur- 
chasers with him: 

Held, That B and C cannot claim to be innocent pur- 
chasers without notice of A’s fraud. As they stand 
in his shoes, they are charged with his act, whether 
they had notice or not, and if the fraud, in fact, exists, 
the purchase will be set aside against all. McLean vs, 
Clark et al.....cceeee bessenda esdense way rueceses poseceete hedeony 


2. Where- there was, on trial, a bill filed to set aside, as 
fraudulent, a deed charged to have been procured by 
false statements, which caused the vendor to sell ata 
gross under-value, through fear of danger to his life 
and property from persons who were angry at him for 
raising a British flag over his property to protect it 
from the Federal forces during the late war, and one 
of the defenses was lapse of time from 1864 to 1868: 

Held, That under the circumstances of the country, of 
which the Court will take judicial knowledge, the 
presumption of acquiescence, from lapse of time, does 
not exist, and is not an element to be considered by the 
jury. Ibid. 


3. Where a bill to set aside a sale as fraudulent is de- 
fended on the ground of waiver, because the complain- 
ant, after the discovery of the fraud, accepted the con- 
sideration, and did other acts affirming the sale: 

ITeld, That to make these acts conclusive of waiver and 
acquiescence, it must clearly appear that at the time the 
acts were done, the vendor was free from the influence 
and control of the fraudulent statements, and that the 
act set up as a waiver was, in fact, done by the com- 
plainant. The mere receipt of money from his general 
agent, paid to the agent by the vendee, is not sufficient, 
it not appearing that the vendor knew he was, by such 
receipt, accepting the money of the vendee under the 
contract, or that he authorized the agent to accept the 
money, or did, knowingly, some act showing that he 
recognized the contract, and was insisting upon the 
same. Ibid. 


4, A party who is induced to enter into a contract through 
the fraud of the other party to the contract, may repu- 
diate the contract or claim an abatement of the price 
he has agreed to pay, to the extent of the damage suf- 
fered. ‘To make this rule applicable, there must first 
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be proof of the fraud. Jackson, adm’r, vs. Jackson, 


5. 


Gas BRB Binh osscdicccee Sodece sccsnevented tettntwendebn 
One who silently stands by and permits another to 
purchase his property, without disclosing his title, is 
not guilty of such a fraud as estops him from subse- 
quently setting up such title against a purchaser with 
notice. Section 2915 of the Code only operates in fa- 
vor of a bona fide purchaser without notice. Brown, 


99 
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FRAUDS—STATUTE OF. 


Where a parol contract is made for the purchase of 
land, to be paid for by installments, and the purchaser 
enters into possession under the contract, with a stipu- 
lation that if he should fail to pay the first installment 
when it became due, then he was to pay $ $50 00 as 
rent, (for which he gave his note at the time he went 
into possession,) but if he paid the installments prompt- 
ly, then no rent was to be charged, but his note was to 
be considered as for a part of the purchase money ; 
and the vendor died before the first payment fell duc ; 
whereupon, his administrators, on tender of payment 
at the time appointed, refuse to accept the money as 
payment on the contract, and afterwards rent the iand 
at public outcry to the purchaser, and receive $50 00 
from him, subject to future adjustment between them, 

and subsequently received from him, through their at- 
torney, $50 50, also to be accounted for, and the ad- 
ministrators finally conclude not to carry out the parol 
agreement of their intestate for the sale of the land, 
but sell it at administrator’s sale to the same purchaser, 
and require full payment of him, without allowing 
any credit on the purchase money of the amounts paid 
before the administrator’s sale, retaining the whole of 
it as rent for the occupancy of the land from the time 
the purchaser went into possession, under the parol 
contract of sale, until the administrator’s sale, the pur- 
chaser is entitled to recover back the amount of his 
note given under the parol contract of sale. The pur- 
chaser having gone into possession under the parol 
agreement, and given his note for $50 00, to be treated 
as part of ‘the purchase money upon condition, and he 
having complied with the condition required, the ven- 
dor, or his representatives, must comply with the con- 
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tract, or repudiate it entirely. And if they repudiate 
it entirely, it would be a fraud upon the purchaser, 
who went into the possession under the parol agree- 
ment to buy, to hold him liable for the rent of land, 
which he might, perhaps, never have consented to oc- 
cupy, but for the prospect of purchase held out to him. 
The administrators, however, are entitled to retain the 
amount of the rent due, under their contract of rent 
with the plaintiff. Dodgen vs. Camp.......sssecseeeeeees 328 

2. A parol contract for the sale of land is not brought 
within the exceptions to section 1940 of the Code, re- 
quiring such contracts to be in writing, by the vendor’s 
making out and tendering to the vendee a deed to the 
land, unless the vendee accepts the same. Graham vs. 
FI 32<005 oncatorsncencapionssiines sesemypnateenamavtanetemads 479 

3. The part performance provided by section 1941, as 
making an exception, must be a part performance of 
the contract, and the doing by either party of some in- 
dependent act, not a part of the contract, does not be- 
come a part performance, because the doer of the act 

was led so to act by his belief that the parol contract 
would be performed by the other party. Ibid. 

4, A contract that one will not bid at an executor’s or 
administrator’s sale is illegal, and the refraining from 
such bidding in part performance of a parol contract 
for the sale of land, is not such a part performance as 
brings the parol contract within the exceptions to the 
Act requiring such contracts to be in writing. Ibid. 


HABEAS CORPUS. 


1. Where the Judge of the City Court of Atlanta sen- 
tences a prisoner to pay a fine, or to four months in the 
chain-gang, and a writ of habeas corpus is sued out be- 
fore him, after the prisoner is placed on the chain- 
gang, in conformity to the sentence, to inquire into the 
legality of the detention, and the prisoner is brought 
before him by the person detaining him, the Judge of 
the City Court has jurisdiction of the case, notwith- 
standing the prisoner was held in custody without the 
city limits, and only brought with the city in response 
to the writ. Broomhead vs. Chisolir......cssseeeee « veee 390 

2. The Judge before whom a prisoner is convicted, in 
passing an alternative sentence of fine or imprisonment, 
should fix some reasonable time within which the fine 
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must be paid. If he fail to do so, the convict has at 
least a reasonable time within which to pay the fine. 
Where the imprisonment is for four months from the 
12th of March, and the fine of $50 00 is paid on the 
2d of April, the time is not unreasonable. Ibid. 

. On the hearing of such a case, the official receipt of 
the clerk of the convicting Court, acknowledging the 
payment of the fine and costs, was proper evidence to 
be considered by the Judge, and if not rebutted, en- 
titled the prisoner to his discharge. bid. 

. The contract between the Ordinary and the respond- 
ent for the hire of the convict was irrelevant and prop- 
erly rejected. Ibid. 

5. The refusal of the Judge to grant an order of super- 
sedeas before a bill of exceptions was tendered to him, 
was proper. Ibid. 

. Any person may petition a Judge for the writ of ha- 
beas corpus in behalf of a person alleged to be illegally 
detained_in custody. Ibid. 


HOMESTEAD. 


. If, in an application for homestead and exemption un- 
der the Act of 1868, objections be filed to the plat and 
valuation of the realty, and the matter is postponed by 
the Court to a future day, it is not too late, on the ar- 
rival of that day, for another creditor to appear and 
file objections to the schedule of personalty. Robson vs. 
Lindrum ‘ 

. A widow and minor children are not entitled to an 
exemption of personalty in the estate of a deceased 
husband and father if they have already received the 
value of $1,000 in specie from said estate allotted as 
the “year’s support” under the provisions of the Code. 
Ibid. 


3. Where an execution, issued on a judgment obtained 
upon a contract made before June, 1865, is levied on 
land, and defendant makes an affidavit of illegality on 
the ground that no tax affidavit is attached to the fi. 
fa., which is met by a counter-affidavit that the pur- 
chase of the land levied on by defendant from plaintiff 
was the foundation of the debt, and that defendant is 
still in possession of the land, an amendment of the 
defendant’s affidavit, stating that the land has been 
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set aside to him as a homestead, and that the plain- 
tiff appeared before the Ordinary and objected to the 
-granting of the homestead on the same ground now 
presented as an excuse for not filing the tax affidavit, 
which objection was overruled, and that the question 
is, therefore, res adjudicata between them, raises an 
issue as to whether the question was adjudicated or not, 
which should have been regularly tried. Patterson vs. 


Wallace 


4, A homestead having been set apart whilst the estate 
of a creditor of the applicant had no legal representa- 
tive, and executions in favor of said estate were, after 
the appointment of an administrator, levied upon the 
property so set apart, equity will enjoin said executions 
until the case can be fully heard upon its merits, and 
a final decree rendered. Brown, adm’r, vs. Thornton. 474 

. As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may attack the judgment allow- 
ing the homestead, for fraud, and also may show that 
the applicant was not entitled to it, under the law, as 
against his rights as such representative, and the proper 
forum to do this is in a Court of equity. Ibid. 

. Where the sheriff, in answer to a rule requiring him 
to show cause why he should not pay over to the plain- 
tiff in mortgage fi. fa. the proceeds of the sale of the 
mortgaged property, set up that he had been notified 
by the Ordinary that said property had been set apart 
to the defendant in fi. fa. as a homestead, and «equir-" 
ed to pay over said fund to him, the Ordinary, and the 
sheriff submitted the question to the Court, to whom 
the money should be paid, it was not error to discharge 
the rule. Collier vs, Adkins 


. Where the application for a homestead in the mort- 
gaged property was filed on December 14th, 1868, and 
on the same day the Ordinary passed an order allow- 
ing the same, under the 7th section of the Homestead 
Act of 1868, no notice of the application having been 
given by published citation or otherwise, it was error 
in the Court to order the fund to be taken from the 
mortgage fi. fa. and paid over to the Ordinary for the 
benefit of the homestead, without notice to the plain- 
tiff, and without his having an opportunity to contest 
the right of the applicant to the homestead. Ibid. 
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8. The applicant for a homestead exemption, in all cases, 
under the Constitution and the provisions of the Act 
of 1868, should give the notice, as required by the 3d 
section of the Act, as well in applications under the 
7th section as under any other section. Ibid. 

. A homestead laid off under the judgment of the Or- 
dinary does not carry with it the crop then growing 
upon the land, to the exclusion of a lien granted by 
the husband on his then growing crop. Clements vs. 
Lee & Fulton 

10. The homestead provision of the Constitation of 1868 
is intended to secure from the property of the head of 
the family a provision for the support of the family, 
and when a homestead was laid off to and for the use 
of his family, which, at the time, consisted of his wife 
only, and the husband and wife both die, leaving no 
family but adult children, the homestead reverts to the 
estate of the husband, and is subject to debts as other 
property. Heard vs. Downer et al 629 

11. The 7th section of the Act of 1868 is to be construed 
in the light of the Constitution and general scope of 
the Homestead Act, and the words therein used, to- 
wit: “On her death or intermarriage to be equally 
divided between the children of the former marriage,” 
are not to be understood as excluding the homestead 
on the death or intermarriage of the wife, from remain- 
ing to the use of any portion of the family still re- 
maining, or if no family remain, from the debts of the 
person oyt of whose estate it was taken. Ibid. 

12. Where, upon a bill filed by the next friends of minor 
children to enjoin the sale of certain lands and person- 
alty, under a decree before rendered, in which they 
claimed an interest under a homestead set apart to 
them, and as heirs of their deceased mother, counsel 
representing said next friends upon the hearing of the 
application for an injunction, consented to said sale, the 
guardian of said minors not being a party to said bill, 
and said lands were sold to a purchaser, who the bill 
alleged bought with notice of the claims of said chil- 
dren, and who was proceeding to take possession of 
the land then held by the guardian of said minors as 
their homestead : 

Held, Upon a bill filed by the guardian of said minors, 
attacking the decree under which the sale was made, 
praying that said purchaser be enjoined from taking 
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possession of said property, equity will restrain such 

action until the rights of said minors can be fully de- 

termined upon a final decree. Colley vs. Duncan...... 668 
13. As the complainant only asserts the rights of his 

wards to a specified portion of the lands and person- 

alty, and to a proportion of the rent in the hands of 

the tenant in possession of said homestead, the injunc- 

tion should be modified accordingly. bid.., 


HUSBAND AND WIFE. 

. The Act of 1870, in relation to temporary alimony, 
whilst it authorizes the minor children, when in the 
custody of the wife, to be included in the alimony 
granted, does not change the rule which authorizes the 
Judge to look into all the facts and circumstances, and 
grant or refuse the alimony at his discretion. In this 
case, we do not think, under all the circumstances, that 
the Judge acted contrary to a sound discretion in re- 
fusing the alimony as to either the wife or minor chil- 
Goan, FEB ai, Faas vv scecnscvasssccrsendsbesecsd ain 332 

. The 2d section of the Act of 1860 requires that there 
shall be two witnesses to an instrument executed by 
the wife, relinquishing her rights to land conveyed by 
her husband. Seabrook, adm’r, et al. vs. Brady, adm’r. 

. In a suit by an administrator de bonis non to recover 
property of the intestate, sold by his predecessor as his 
own, upon which there is a charge in favor of the lat- 
ter’s wife, which the defendants claim she has relin- 
quished, the wife is a competent witness, notwithstand- 
ing the death of the husband. bid. 

. Prior to the Act of 1866, the real estate belonging to 
the wife, on her marriage, vested in and passed to the 
husband in the same manner as personal property. 

ain of Gl, Gb, Pavbaee @ GM, oop csescvcsoserssccsscocseesocces 

. The husband being still in life, the statute of limita- 
tions ran against him from the time his title accrued, 
and he being barred, his wife can stand in no better 
position. Ibid. 


IGNORANCE OF LAW. See Equity, 8. 


ILLEGALITY. 
. When an affidavit of illegality was pending at the 
passage of the Relief Act of October 13th, 1870, and 
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soon after the passage of that Act the affidavit of pay- 
ment of the taxes was attached by the plaintiff in ex- 
ecution to the fi. fa. and filed in office, and the case 
was regularly called at the succeeding March term of 
the Court, up to which time no counter-affidavit to the 
affidavit of the payment of taxes had been filed by the 
defendant, nor was any evidence offered by him in sup- 
port of his affidavit of illegality, whereupon the ille- 
gality was on motion dismissed, it is too late then for 
him again to arrest the plaintiff’s execution by filing 
the counter-affidavit provided for in the fifth section 
of the Relief Act of 1870. Ansley vs. Wilson 
. Equity having acquired jurisdiction, will retain it. 
Henee, if an affidavit of illegality be tendered to the 
sheriff, which he refuses, and the defendant in fi. fa. 
then files his bill praying an injunction of the levy 
and sale, which is granted, it is error in the Court to 
dissolve the injunction on the ground that the sheriff 
afterwards returned the illegality to the Court. New- 
ton Manufacturing Co. et al. vs. White 


. After granting an injunction, the Court should not 
dissolve it, even in term time, unless the motion to 
do so is put on the motion docket and reasonable notice 
given to complainants. What is reasonable notice, 
will be judged of by the Court. did. 

4, Where an execution, issued on a judgment obtained 
upon a contract made before June, 1865, is levied on 
land, and defendant makes an affidavit of illegality on 
the ground that no tax affidavit is attached to the fi. 
fa., which is met by a counter-affidavit that the pur- 
chase of the land levied on by defendant from plain- 
tiff was the foundation of the debt, and that defendant 
is still in possession of the land, an amendment of the 
defendant’s affidavit, stating that the land has been set 
aside to him as a homestead, and that the plaintiff 
appeared before the Ordinary and objected to the grant- 
ing of the homestead on the same ground now pre- 
sented as an excuse for not filing the tax affidavit, which 
objection was overruled, and that the question is, there- 
fore, res adjudicata between them, raises an issue as to 
whether the question was adjudicated or not, which 
should have been regularly tried. Patterson vs. Wal- 
lace.....- tiesthees Sowblweedbdstnsaubhh allie ones i Ndbodance cones 452 


5. Where, at the judgment term, an order was granted 
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by the Court, allowing the defendant ten days, within 
which to make a motion for a new trial at Chambers, 
and the plaintiff and defendant failed to agree upon 
the evidence, and no application was made to the Judge 
within the time limited to sanction the brief of the 
evidence, or to make the motion for a new trial in pur- 
suance with the order, an affidavit of illegality setting 
up that the motion for a new trial was still pending, 
was properly dismissed. Smith vs. Brown 


INDICTMENT. See Criminal Law, 15, 17. 


INDORSEMENT. 


1. Where a judgment was obtained against the makers of 
a promissory note, and one of them appealed to a spe- 
cial jury, giving bond and new security for the event- 
ual condemnation money, and, pending the appeal, a 
suit was brought, and judgment obtained against the 
indorser, and after this, the plaintiff dismisses the suit 
pending on the appeal against the maker : 

Held, That on a bill filed by the indorser to enjoin the 
judgment against him, alleging these facts and claim- 
ing to be discharged by this act of the plaintiff in dis- 
missing the suit on the appeal, and thus losing the lien 
of the first judgment, and the security on the appeal, 
it was error in the Judge not to grant the injunction 
until the hearing, the answer not denying the facts ex- 
cept by hearsay, and, in effect, admitting that the suit 
had been dismissed. Lewis vs. Armstrong, adm’r, et al 

2. When, in a suit on the indorsement of a promissory 
note, the defendant pleaded that he had given to the 
agent of the plaintiff notice to sue the note, and that 
suit had not been brought within three months, and it 
became necessary for the defendant to go into the con- 
tents of the written notice : 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie, the 
agent is presumed to have sent the paper to his prin- 
cipal, and he being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell........ 610 


INJUNCTION. 


. Where a judgment was obtained against the makers 
of a promissory note, and one of them appealed to a 


’ 
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special jury giving bond and new security for the event- 
ual condemnation money, and pending the appeal a 
suit was brought, and judgment obtained against the 
indorser, and after this the plaintiff dismisses the suit 
pending on the appeal against the maker : 

Held, That on a bill filed by the indorser to enjoin the 
judgment against him, alleging these facts and claim- 
ing to be discharged by this act of the plaintiff, in dis- 
missing the suit on the appeal, and thus losing the 
lien of the first judgment, and the security on the ap- 
peal, it was error in the Judge not to grant the injunc- 
tion until the hearing, the answer not denying the facts 
except by hearsay, and in effect admitting that the suit 
had been dismissed. Lewis vs. Armstrong, adm’r, et al. 

2. The discretion of the Court below in granting or re- 
fusing an injunction will not be interferred with, unless 
it has been manifestly abused. In this case, the rem- 
edy of the complainant for the grievances complained 
of, is ample at law. Lowry vs. Williams, adm’r,...... 
3. Equity having acquired jurisdiction, will retain it. 

Hence, if an affidavit of Ulegality be tendered to the 
sheriff, which he refuses, and the defendant in fi. fa. 

then files his bill praying an injunction of the levy and 
sale, which is granted, it is error in the Court to dis- 
solve the injunction on the ground that the sheriff 
afterwards returned the illegality tothe Court. Newton 
Manufacturing Co. et al. vs. White....cccccscccssccesensee 
. After granting an injunction, the Court should not 
dissolve it, even in term time, unless the motion to do 
so is put on the motion docket and reasonable notice 
given to complainants. What is reasonable notice, will 
be judged of by the Court. bid. 

. A homestead having been set apart whilst the estate 
of a creditor of the applicant had no legal representa- 
tive, and executions in favor of said estate were, after 
the appointment of an administrator, levied upon the 
property so set apart, equity will enjoin said executions 
until the case can be fully heard upon its merits, and 
a final decree rendered. Brown, adm’r, et al. vs. Thorn- 
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. As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may aitack the judgment al- 
lowing the homestead for fraud, and also may show 
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that the applicant was not entitled to it, under the law, 
as against his rights as such representative, and the 
proper forum to do this is in a Court of equity. Ibid. 
7. As a general rule, a Court of equity will not interfere 
at the instance of a general creditor before judgment, 
to set aside a conveyance of property alleged to have 
been made for the purpose of defrauding creditors, and 
to restrain by injunction and the appointment of a re- 
ceiver the further disposition of the same. Oberholser 
& Keefer et al. vs. Greenfield et al pelnisarhigticbaa nits 


. It would require a very strong case to authorize the 
Supreme Court to control and set aside the judgment 
of the Chancellor granting or refusing an injunction. 
Ibid. 

. If there be a conflict of evidence upon the facts, this 
Court will not, except in a very strong case, control the 
discretion of the Circuit Judge in granting or refusing 
an injunction until the hearing. Board of County 
Commissioners et al. vs. Humphrey 

10. A defendant in a mortgage fi. fa., issued on a fore- 
closure of a mortgage on personal property, who de- 
sires to contest the amount due on the grounds there is 
usury in the debt, and that he is entitled to have the 
claim reduced or decreed to be satisfied and paid, from 
the fact that he had leased to his creditors, (plaintiffs 
in fi. fa.) a plantation to be cultivated by them for 
one year in farmer-like style, and they were to apply the 
net proceeds thereof to the payment of said debt, and 
that by reason of their gross mismanagement a smal] 
crop was made, and he thereby damaged to an amount 
greater than his debt, has a complete remedy in the 
provisions of sections 3899 and 3900 of the Revised 
Code, and he cannot resort to a Court of equity, for an 
injunction to prevent a levy or for the appointment of 
a receiver to take charge of the plantation, etc., and 
for relief on account of said grounds of defense, unless 
for special reasons shown, such as the insolvency, non- 
residence, ete., of his creditors. No such facts are al- 
leged in this case. Alston vs. Wheatley & Company 
4 Ah cacovases dopddonncpennehectadeneagepetoeneh aiming metetaieian 646 

11. Even in cases where the bill charges fraud, if the 
Judge be satisfied, from the answer or exhibits, or by 
affidavits, that the equity of the bill is disposed of, 
and dissolve or refuse an injunction, this Court will 
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not reverse the judgment, unless it appear that the 
Judge has erred on some question of law, or is grossly 
mistaken in his judgment on the facts. Schafer & 
Company vs. Hunnewell & Company.......secsecseeecereee 
12. Where, upon a bill filed by the next friends of 
minor children to enjoin the sale of certain lands and 
personalty under a decree before rendered, in which 
they claimed an interest under a homestead set apart 
to them, and as heirs of their deceased mother, counsel 
representing said next friends upon the hearing of the 
application for an injunction, consented to said sale, 
the guardian of said minors not being a party to said 
bill, and said lands were sold to a purchaser, who the 
bill alleged bought with notice of the claims of said 
children, and who was proceeding to take possession 
of the land then held by the guardian of said minors 
as their homestead : 

Held, Upon a bill filed by the guardian of said minors 
attacking the decree under which the sale was made, 
praying that said purchaser be enjoined from taking 
possession of said property, equity will restrain such 
action until the rights of said minors can be fully de- 
termined upon a final decree. Colley vs. Duncan...... 
13. As the complainant only asserts the rights of his 
wards to a specified portion of the lands and person- 
alty, and to a proportion of the rent in the hands of 
the tenant in possession of said homestead, the injunc- 
tion should be modified accordingly. Ibid. 


INSANITY. 


1. When, on the trial of a caveat to a will, one of the 
grounds of the caveat was the insanity of the testator, 
at the time of the making of the will, and another of 
the grounds was monomania, and that the will was the 
result of the monomania: 

Held, That when the Judge was requested by the cav- 
eators to charge the jury that “the test of insanity 
was delusion—the belief in the existence of that which 
does not exist, as, for instance, the belief of a man of 
large means that he has not the means to buy the com- 
mon necessaries of life, and medicines prescribed by 
his physician,” and the Judge refused to charge in the 
language requested, but wo “that such delusion was 
one of the evidences, but was not conclusive.” This was 
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not error ; it was not proper for the Court to select out 
any particular instance of delusion, and charge the 
jury that it was a test of insanity. Gardner et al. vs. 
Lamback, ex’r 

. When the Judge was asked to charge the jury, “that 
in order that a delusion should be such as to invalidate 
a will, it is not necessary it should be a delusion as to 
the persons to be affected by the will; it is sufficient if 
the delusion be such as to affect the subject matter to 
be disposed of by the will,” and the Judge refused to 
charge in the language requested, but did charge, “that 
if the testator was a monomaniac, it must appear that 
the will is not in any way the result of, or connected 
with that monomania, and that the will does speak the 
wishes of the testator at the date thereof, unbiased by 
the disease with which he is afflic 

Held, That the language requested, to-wit: “It is suffi- 
cient if the delusion be such as affected the subject mat- 
ter to be disposed of” was such as was calculated to 
mislead the jury, and that the charge as given by the 
Judge was proper direction as to the law upon the 
point requested. Ibid. 

. It was not improper for the Judge to refuse to charge 
as requested, that certain specified acts of the testator 
would, if proven, be strong evidence of insanity. It 
was for the jury, and not the Judge, to determine as 
to the weight of any particular proof. J bid. 

. It was not error in the Court to charge the jury, “that 
a testator may, by his will, make any disposition of his 
property that he chooses, not contrary to law, and that 
it is not contrary to law, nor to the public policy of the 
the State for a testator to give more of his property to 
one child than to others.” Ibid. 


5. It was not error in the Court to charge the jury that. 
the words “not of sound and disposing mind,” are le- 
gal terms and import a total deprivation of reason, 
such charge having been requested in writing by the 
executor, and the record showing that one of the grounds 
of the caveat was insanity generally, and it further ap- 
pearing that the Court instructed the jury properly as 
to the law of partial insanity, to-wit: “ that if the tes- 
tator was partially insane, and the will was in any way 
the effect or result of that insanity, it was void.” Ibid. 


6. A new trial will not be granted on the ground of 
VoL. xLvi1. 48, 
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newly discovered testimony, if said newly discovered 
testimony be cumulative only, and when there was a 
trial on an issue of insanity and of partial insanity, 
and much evidence and many circumstances of the 
testator’s acts, and conversations bearing on the ques- 
tion were introduced as evidence : 

Held, That new facts and circumstances bearing on the 
same point are only cumulative testimony, and do not 
authorize a new trial. Ibid. 

7. A lunatic who has no guardian is within the equity of 
the 14th section of the Relief Act of 1870; and where 
a suit is brought in the name of the lunatic by next 
friend, on a contract made before June, 1865, no affi- 
davit of the payment of taxes need be filed. Wilson 
U8. ANslEY....cccccccccccccccccccrccccecccsecscccocccccccccccecs 


8. Whether a certiorari will lie to review the proceed- 
ings before a jury, called under section 4572 of the 
Revised Code, to inquire into the sanity of a prisoner 
who has been convicted and sentenced to death, and 
who is claimed to have become insane after conviction. 
Quere? Spann vs. The State.......cescccccrsceccccesceeee 

9. On an inquisition to inquire into the sanity of a man 
convicted of murder and sentenced to be hanged, and 
who is claimed to have become insane after the convic- 
tion, evidence of the insanity of the prisoner at differ- 
ent times before the conviction, is only legitimate evi- 
dence as explanatory and illustrative of insane acts, 
etc., since the conviction, and unless such acts, or some 
apparent insanity be proven, the evidence of acts and 
conditions of mind before conviction were properly 
rejected. bid. 

10. The insanity which the law recognizes a8 an excuse 
for crime must be such as dethrones reason and incapa- 
citates an individual from distinguishing between right 
and wrong. Ibid. 


INSOLVENT. 
See Debtor and Creditor, 1, 2, 3, 4, 8. 


INTEREST. 


Physicians keeping accounts, which, by custom, become 
due at the end of the year, are entitled to interest on 
their accounts from the end of the year. They come 
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within the equity of section 2031 of the Code, if not 
fairly within its very terms. Woodfield vs. Colzey..... 12 


JUDGMENT. 


. The purchaser of real estate from a defendant, pend- 
ing an appeal from the first verdict and judgment 
thereon, is not protected as a bona fide purchaser, un- 
der the provisions of the 3525th section of the Revised 
Code, when such purchaser has been in possession of 
the property for four years from the date of the judg- 
ment on the first verdict, but not for four years from 
the date of the final judgment on the appeal trial. 
Darah 0 GB, G6 Feige recess cstnvessescsasentvecpececctan 


. A judgment upon an award should follow the award, 
and where that provides that “the cost of this award 
and of the needful proceedings to make it the judg- 
ment of the Court shall be equally borne in equal de- 
gree by each and every party hereto, including just 
compensation to the arbitrators, to be set forth in the 
order making the award the judgment of the Court,” 
the judgment should be against each party to the sub- 
mission for his aliquot proportion of the expenses and 
no more, and not against a portion of the parties for 
the whole cost. Where there were four parties to the 
submission, under such an award, and the sum of 
$140 00 is fixed by the order of the Court as the com- 
pensation of the arbitrators, each party is liable for 
$35 00, and no more. Miller et al. vs. Fisk 

. When a judgment was obtained on the Ist of April, 
1861, but no execution was issued thereon until Jan- 
uary ‘4, 1869: 

Held, That the judgment was not a satisfied, but a dor- 
mant judgment, and it was error in the Court to dis- 
miss a scire facias to revive the same as a dormant 
judgment. Black vs. Burton 


4, So far as the Act of 1856, generally known as Cone’s 
Act, provides that a judgment upon which no execu- 
tion has issued, within seven years from its date, or 
upon which execution, if issued, no return is made in 
seven years, shall, as between the parties thereto, be 
presumed satisfied, said Act is a statute of limitations 
and was suspended by the several Acts passed from 


1361 to 1865, suspending the statutes of limitations. 
I bid, 
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5. As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may attack the judgment al- 
lowing the homestead, for fraud, and also may show 
that the applicant was not entitled to it, under the law, 
as against his rights as such representative, and the 
proper forum to do this is in a Court of equity. Brown, 
adm’r, et al. vs. Thornton 

. Even though a judgment be void, the party against 
whom it exists has the right to have it set aside, and 
thus clear away any cloud that it may cast upon his 
right to alienate his property, so long as it remains of 
record against him. Crane, adm’r, vs. Barry 476 


7. By the common law, and by the Iaws of this State, pre- 
vious to 1822, a judgment upon which no action of 
any kind was taken for twenty years, was presumed to 
be satisfied. Willingham et al. vs. Long et al., ex’rs.... 540 

8. When a suit was brought against A on an open ac- 
count for moneys advanced to B, which it was claimed 
A was liable to pay, and a verdict was had in favor of 
the defendant, and subsequently the plaintiff in the 
suit brought another action against A for the same 
moneys, charging that he was liable to pay them, by 
reason of his fraud and deceit practiced on the plain- 
tiff, and A pleaded the former judgment in bar, and 
on the trial the same evidence and no other was offered 
as had been used in the other case: 

Held, That it was not error in the Judge to charge the 
jury that if they believed the cause of action now sued 
on was the same transaction as was investigated in the 
former trial they ought to find for the defendant. Dun- 
can & Johnston vs. Stokes 

. Where the defendant moved to open a judgment 
against him, so as to enable him to take the benefit of 
the Relief Act of 1868, which motion was overruled, 
he is not thereby estopped from moving to set aside 
the judgment, on the ground that he had never been 
served with the petition and process on which the judg- 
ment was founded. Crim vs. Crawford, adm’x 

10. Where, under a decision of this Court, a party has 
an obligation for the conveyance of land; which a Court 
of equity will enforce, arising out of the compromise 
of litigation in reference thereto, such claim would not 
prevail as against a bona fide purchaser from the owner 





—_ we 
directly, or under a judgment against him. Seabrook, 
adm’r, et al. vs. Brady, adm’r 


JUDICIAL SALES. 


1, Courts of Ordinary are Courts of original, exclusive 
and general jurisdiction of the sale and disposition of 
the real property belonging to, and the distribution of, 
deceased persons’ estates. Davie vs. McDaniel 195 

. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents is his authority for so doing. The 
authority being shown, the law “presumes the Court 
of Ordinary required all the law requires to have been 
done, before granting the order to sell, and we will not 
go behind that judgment:” 4 Ga., 154, Warner, J., 
delivering the opinion. “The order to sell being a 
judgment of a Court of competent jurisdiction imports, 
legally, a necessity for the sale, and such judgment can- 
not be attacked and set aside collaterally. It is not 
only leave to sell, but it is a judgment of the Court, 
that such sale will be for the benefit of the heirs and 
creditors of the estate. In favor of this judgment we 
are to presume the Court did its duty:” 7 Ga., 562, 
NisBet, J. Ibid. 

. An order “to sell the lands belonging to the estate” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Ga., 
152; Code, section 4, paragraph 6. Such an order 
need contain nothing more than leave to sell, and a 
description of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy of 
the application to the Ordinary, together with notice of 
the time of hearing is required by law, or in the judg- 
ment of the Ordinary, to be served by the sheriff, or 
some lawful officer, upon the party or parties to be no- 
tified. bid. 

4. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 
dence that those requisites were complied with: 4 Ga., 
155-6. Ibid. 

5. A failure of a purchaser at administrator’s sale to 
record his deed within twelve months from its date, 








750 INDEX. 


does not postpone his rights to those of a judgment 
creditor who obtains judgment before record, bid. 


. Parchasers at administrators’ sale are not responsible 
for any dereliction of duty on the part of the admin- 
istrator, provided there is an apparently substantial 
compliance with the requirements of the law upon 
the subject of administrators’ sales, and no bad faith 
on the part of the purchaser. bid. 


. Where land is sold, with none of the purchase money 
paid, bond for titles given and notes, payable at differ- 
ent periods, taken for the purchase money ; judgment 
obtained by the vendor on the first notes after they fell 
due, upon non-payment ; the land levied on under such 
judgment ; after the levy, and a day or two before sale, 
a deed filed in the clerk’s office, under section 3604 of 
the Code ; the land sold and bought by the vendor who 
goes into possession, and some time afterwards a third 
person, to whom the vendee had mortgaged it, after he 
obtained his bond for titles, but before the filing and 
recording of the deed, forecloses his mortgage and 
levies on the land, and the original vendor and now 
holder of the land, under the sheriff’s sale, claims the 
property : 

Held, That the sale of the land was void, but that the 

lien of the vendor upon the land for the purchase 

money was superior to the claims of all creditors who 
gave credit before the filing and recording of the deed, 
aud that such creditors could not subject the land to 
the payment of their debts by levy and sale, the filing 
and recording of the deed for the purpose contemplated 
by the statute, not beipg such a conveyance of the title 
to the defendant as to give them any claim upon it, as 
against the vendor, w ho can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Harvill 
90; EAB iris cinasse sovevscesiveises osssseses Sbdkoee sunsets scenes 


. Where there are conflicting claims to property, and 
the equities of the respective parties necessarily de- 
pend upon the facts which may be proven on the trial, 
it is right and proper that the same should be definite- 
ly settled by the decree of the Court before the prop- 
erty is sold, so that it may bring its full value, and 
that the purchaser may know what he purchases at the 
sale. Hall et al. v8. Engliah....c.csecesscressccscescseeces 
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INDEX. 
JURISDICTION 


1. Courts of Ordinary are Courts of original, exclusive 
and general jurisdiction of the sale and disposition of 
the real property belonging to, and the distribution of, 
deceased persons’ estates. Davie vs. McDaniel 195 

. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents, is his authority for so doing. The 
authority being shown, the law “ presumes the Court 
of Ordinary required all the law requires to have been 
done, before granting the order to sell, and we will not 
go behind that judgment :” 4 Georgia, 154, WARNER, 
J., delivering the opinion. “The order to sell being 
a judgment of a Court of competent jurisdiction, im- 
ports, legally, a necessity for the sale, and such judg- 
ment cannot be attacked and set aside collaterally. It 
is not only leave to sell, but it is a judgment of the 
Court, that such sale will be for the benefit of the heirs 
and creditors of the estate. In favor of this judg- 
ment we are to presume the Court did its duty :” 7 
Georgia, 562, Nespit, J. Ibid. 

. An order “to sell the lands belonging to the estate” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Geor- 
gia, 152; Code, section 4, paragraph 6. Such an order 
need contain nothing more than leave to sell, and a de- 
scription of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy of 
the application to the Ordinary, together with notice 
of the time of hearing, is required by law, or in the 
judgment of the Ordinary, to be served by the sheriff, 
or some lawful officer, upon the party or parties to be 
notified. Ibid. 


. Where there was a suit pending in one of the Supe- 
rior Courts of this State, against a-citizen of this State 
and citizens of another State, and the non-resident 
moved an order removing the cause as to him to the 
Circuit Court of the United States, and the Circuit 
Court refused to take jurisdiction of the case: 

Held, That the jurisdiction of the Superior Court of this 
State was not divested, and it was not error in the 
Judge to reinstate the case on the docket. Thacher & 

Co. vs. Me Williams & Co. .....0000se00s segeneeshquumbeniters 306 


5. Where a motion was made to remove a ease to the Cir- 
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6. 


7. 





3. 





cuit Court of the United States and granted, and the 
Circuit Court. refused to entertain jurisdiction of the 
case, and the same was reinstated in the State Court: 


Held, That a new motion to transfer, no new facts being 


shown, was properly overruled. Ibid. 


Where the Judge of the City Court of Atlanta sentences 
a prisoner to pay a fine, or to four months in the chain- 

ng, and a writ of habeas corpus is sued out before 
1im, after the prisoner is placed on the chain-gang in 
conformity to the sentence, to inquire into the legality 
of the detention, and the’ prisoner is brought before 
him by the person detaining him, the Judge of the 
City Court has jurisdiction of the case, notwithstand- 
ing the prisoner was held in custody without the city 
limits, and only brought within the city in response 
to the writ. Broomhead vs. Chisolim.....cs0eseceeeseeees 


A Court of equity having obtained jurisdiction of a 
cause, will retain it so as to make a final decree as to 
the respective rights and equities of the parties, and 
not send them to a Court of law where the remedy 
would not be as adequate and complete. Hall et al. 
CD, FRc bas tin Seabsncdiimsadincssosctescatercececcssecssssi 


. A Court of equity and a Court of law having concur- 


rent jurisdiction, the Court first taking jurisdiction 
will retain it. Ibid. 





JURY. 


. Whether an entry in pencil on a noteas follows: “Re- 


ceived on the within note the amount of my cotton, at 
omer cents per pound, March 18th, 186—,” not 
signed, and testified by one of the witnesses to be in 
the same handwriting with the body and signature of 
the note, was a credit, or simply a memorandum from 
which another entry, in ink, which was a credit, was 
made, was properly submitted, under the evidence in 
this case, to the jury. Jackson, adm’r, vs. Jackson, 
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GEE Bp ncurscce cihesasetnncivendcsncnecdicsnsoene coccnssageccces 99 
A juror who married the widow of the prosecutor’s 
uncle is not, on that account, an incompetent juror. 
CREE BO, Fe GOA tis sn dvviinsntcnioniss: senscvpccocceconeses 229 


A juror, who is a cousin of one of the defendants, is 
incompetent to sit on the trial of the cause. Rust & 
Johnson vs. Shackleford & Company......sereceeevecees aoe 
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4. It was the duty of the Court, where the defendant 
was on trial for the burning of the occupied dwelling 
house of another, to have charged the jury that they 
could, by their verdict, if they thought proper to do 
so, recommend that the defendant be punished by im- 
prisonment in the penitentiary for life, irrespective of 
the fact whether the conviction was founded on cir- 
cumstantial evidence or not. Stallings vs. The State.. 572 

. Where such a recommendation is made, it becomes the 
duty of the Court to commute the death penalty in ac- 
cordance therewith. Ibid. 

6. In a criminal cause, after a jury has been made up, 
it is no good ground to quash or set aside the panel, 
that there is upon it one incompetent juryman, or that 
durifg the making up of the jury, persons were put 
upon the prisoner, as proposed jurymen, whose names 
were not on the legal jury list. Eberhart vs. The 
NB -nncercnersrsernxupnaranitpintelighetsibsabuen amet. ‘ 

. Section 4588 of Irwin’s Revised Code, providing the 
mode of proceeding, if a juror be by newly discov- 
ered evidence found to be incompetent, after the jury 
is made up and before the trial, applies as well to a 
case where the State objects to a juror as to an objec- 
tion by a prisoner. bid. 

. The-decison of the Judge, as the trior, in impanneling 
a jury, in a criminal case, upon the questions of fact, 
submitted to him as such trior, (as for instance, as to the 
bias of a juror) is final and cannot be the ground of a 
motion for a new trial. Ibid. 

. If, during a criminal trial, the jury separate, and the 
Judge of his own motion, take notice of the fact and 
proceed by examination to purge the jury, and the 
prisoner and his counsel say nothing, and make no ob- 
jection that the examination is incomplete, he cannot, 
after verdict, say that the purgation of the jury was 
not complete. Ibid. 


» LEGACY AND DEVISE. 
. When the executor to a will filed a bill for direction 
as to the meaning of the will making the legatees 
ties, and it appeared that the testator had, by his will, 
made the ‘following dispositions: 1st. He had provi- 
ded for the payment of his debts. 2d. He had di- 
rected that, after his debts were paid, his executor 
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should divide his whole estate, both real and personal, 
into nine equal shares or parts ; each of his eight chil- 
dren, and their representatives, to have one equal share, 
subject to the drawbacks and refundings afterwards 
provided, and his three youngest daughters to have 
the ninth share extra. 3d. His will, “item by item, 
then provided that each child should have deducted 
from his portion or share the advancements made the 
child, which advancements were specially mentioned 
and their value. 4th. As to the most of the children, 
he, item by item, directed that, as a part of their por- 
tion, they should take certain specified property, in 
some cases fixing to the property a valuation himself, 
and, in other cases, saying that it should be valued by 
appraisers. 5th. As to one child, and as to her alone, 
after saying she should take, as part of her portion, 
certain eight negroes, at a fair valuation, he adds, 
should the said negroes, at a fair valuation, amount to 
more than her just portion, she shall be required to re- 
fund the excess. 6th. In the sixth item, he directed 
that his son, Iverson G., take, as part of his portion, a 
negro man, Peter, at $1,200 00, another man, Green, 
at a fair valuation, and that he take, at his choice, lot 
of land one hundred and seventy-nine, at $1,000 00, 
or lots one hundred and seventy-eight, one hundred 
and seventy -nine, one hundred and sixty-five, one hun- 
dred and sixty-six, at a valuation. 7th. He directed 
that all of his lands, not herein otherwise disposed of, 
should be sold or kept together, as his executors shou id 
judge best, and that his negroes, not otherwise disposed 
of or mentioned, should be divided among his children 
according to the terms of this his last will, and that 
his other personal property should be sold for general 
distribution : 

Held, That, taking the whole of the will together, it was 
the clear intent of the testator to divide his property 
equally among his children, except that he gives his 
three youngest daughters one-ninth of the whole, ex- 
tra, of an equal share. Jordan vs. Miller, ex’, et al... 

2. None of the property donated in the will to be taken 
by the several legatees as parts of their portions at a 
fixed price, or at a fair valuation, are absolute specific 
legacies, but are dependent upon the amount coming 
to each on a division of the whole estate into nine 
parts, as provided for in the will, and if the property 
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pointed out, as to be taken by any one legatee, exceeds 
his portion, he must account for the excess. bid. 

. The sixth item of the will, as to the property to be 
taken by Iverson G. Miller, stands on the same foot- 
ing as the other items, to-wit: he takes the property 
there mentioned as part of his portion; if its value 
exceeds his portion, as provided by the second item, he 
must account for the overplus. Ibid. 

. When the executor had permitted one of the legatees 
to have the use of the land mentioned in the will as 
part of his portion, conditionally upon the final set- 
tlement, said legatee should account in said settlement 
for the use of said land, according to the facts and the 
condition of the estate. Ibid. 


LABORER’S LIEN. See Lien, 1, 3, 4. 
LIEN. 


. Where it does not appear in the petition for certiorari 
that the execution based upon a laborers’ or mechanics’ 
lien, foreclosed before a Justice of the Peace of a dis- 


trict in which the petitioner did not reside, was not to 
be levied upon property in the district in which she 
resided, or that she had filed a counter-affidavit, as re- 
quired by section 1970 of the Code, or if she had done 
so, that the proceedings would not have been returned, 
and the case tried in the district of her residence, it 
was not error in the Judge to refuse his sanction. 
Compard 96. Fever .1..c0cessecssncesersconcosesepone aenncona ° 
. Where title to property is derived from an award, the 
arbitrators have a lien for their proportion of their com- 
pensation due by the person to whom it was awarded, 
upon the property so awarded, superior to a mortgage 
executed by such person after the date of the award, 
but before it is entered on the minutes,of the Court. 
Miller et al. vs. Fisk 

. Where a laborer who claims a lien on the property of 
his employer, under the Act of 1869, undertakes to 
foreclose it according to the provisions of section 1969 
of the Code, he must aver in his affidavit demand for 
payment of the sum due on his employer, and refusal 
by the latter to pay. It is not sufficient to aver in 
general terms that defendant refuses to pay. Sheeley 
OB. PnderOurk ..0000 rece. ccccecsscsa-soqeveee sescooesecs ove 
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4. Laborers’ liens, under the Constitution, attach from 
the time of the performance of the labor. Their incep- 
tion is not postponed until foreclosure. Camp & Kemp 
et al. vs. Mayer, assignee, et al 


5. Whilst, as against the actual bailor, a livery stable 
keeper has a lien upon an article of property deposited 
with him for feed or storage, for his whole account 
against the depositor i in the line of the livery stable 
business, yet, if the depositor be not the true owner of 

the particular article in question, or if there be a prior 
legal incumbrance upon it, the lien of the stable keeper 
is only good against the true owner or prior incum- 
brancer upon the article for the expense of feeding or 
taking care of that particular article. Colquitt & Baggs 
vs. Kirkman 


6. The lien given by the Act of 1866 to merchants and 
factors upon growing crops for provisions and commer- 
cial manures furnished, does not extend to a case where 
a lien is claimed for money advanced, with which the 
planter is to purchase provisions and commercial sup- 
plies; and a note given for money, which upon its face 
recites that the money is to be used to purchase provi- 
sions, does not create a debt securable by the lien pro- 
vided for by said Act. Saulsbury, Respess & Co. vs. 
Eason. Same vs. Gay. Same vs. Burton... ..0. +0000 


7. The remedy provided in section 1970 of the Code, 
whereby a creditor may contest the existence of a lien 
of a certain class upon the property of his debtor, is 
cumulative and intended to point out a mode in which 
an issue may be made and brought into Court for trial. 
A judgment creditor who rules the sheriff for money 
raised by sale of defendant’s property, is not obliged 
to attack a conflicting lien fi. fa., set up in the sheriif’s 
answer in this way, but may attack it as he would any 
other contesting execution. Hence, if two factor’s liens 
are foreclosed upon the same property, each seeking to 
subject money in the sheriff’s hands raised by sale of 
the property, one of which is founded on a lien created 
orally, and the affidavit of one creditor foreclosing the 
oral lien; does not disclose the date of his lien, and he 
offers himself as a witness to prove his lien to be older 
than that of the other creditor, the latter may cross- 
examine him and show if he can, that the oral contract 
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with the debtor did not create a lien. Franklin, Reid 
& Co. vs. Norton et al........ eskdestditedenessethieelsneketed 643 


8. (WARNER, Chief Justice.) Where a party holds land 
subject to a charge under a former decision of this 
Court, and dies, the purchaser of the same from his 
heirs, unadministered, stands in no better condition, as 
to said jincumbrance, than did the heirs. Seabrook, 
adm’r, et al., vs. Brady, adm’r 


. (TRIpPE, Judge.) Where, under a decision of this 
Court, a party has an obligation for the conveyance of 
land, which a Court of equity will enforce, arising out 
of the compromise of litigation in reference thereto, 
such claim would not prevail as against a bona fide 
purchaser from the owner directly, or under a judg- 
ment against him. Jbid. 


LIMITATIONS—STATUTE OF. 


. Mere delay by a creditor to sue the principal debtor 
until the bar of the statute of limitations has attached, 
as between them, does not discharge the security if he 
has been sued in time. The surety is not damaged by 


the delay, since, if he has to pay the debt, he can re- 
recover from the principal in the implied contract to 
hold him harmless, and the right to sue does not exist 
in this implied contract until the money be in fact 
paid by the security. Reid et al. vs. F'lippen 

2. The statute of limitations as to realty having been 
suspended in Georgia from December 14th, 1861, to 
the Ist day of January, 1863, as heretofore decided by 
this Court, adverse possession, under claim of title, 
from January, 1862, unti® October 16th, 1869, is not 
a sufficient length of time to perfect a statutory title. 
Harrison et al. vs. Young..... 

. Section 2881 of the Code, allowing actions which have 
been brought within six months after the dismissal of 
a former action, to stand on the same footing as to lim- 
itation.with the original action, is in conflict with, and 
is therefore repealed by the Act of March 16th, 1869, 
which enacts as follows: “All actions on promissory 
notes, bills of exchange, or other simple contracts in 
writing, * * * which accrued on acontract made 
prior to the Ist of June, 1865, shall be brought by the 
Ist of January next, or the right of the party plaintiff 
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and all rights of action for its enforcement shall be 
forever barred. ” Adams vs. Davis e€ al. oo cecceecccess 


4. When a judgment was obtained on the Ist of April, 
1861, but no execution was issued thereon until Jan- 
uary 4, 1869: 

Held, That the judgment was not a satisfied but a dor- 
mant judgment, and it was error in the Court to dismiss 
a scire fucias to revive the same, as a dormant judg- 
SE. FI he, FTI naceponcnctcecceisasncesoncnecsasas 


So far as the Act of 1856, generally known as Cone’s 
Act, provides that a judgment upon which no execu- 
tion has isssued, within seven years from its date, or 
upon which execution, if issued, no return is made in 
seven years, shall, as between the parties thereto, be 
presumed satisfied, said Act is a statute of limitations 
and was suspended by the several Acts passed from 
1861 to 1865, suspending the statutes of limitations. 


Ibid. 


To avail himself of the statute of limitations, the de- 
fendant must plead it. Parker vs. Irvin ......00.sce00. 405 


By the common law, and by the laws of this State, pre- 
vious to 1822, a judgment, upon which no action of 
any kind was taken for twenty years, was presumed 
to be satisfied: Willingham et al. vs. Long et al. ex’rs. 540 


When, in an action of ejectment, a third person goes 
into possession after the commencement of the suit, 
and such third person is made a party defendant, the 
date of the commencement of the original suit is to be 
taken as the date of the commencement of the suit 
against such new party. Ibid. 


Where a tenant in common takes possession of the en- 
tire property and divides it into town lots, which were 
sold by him, from time to time, to various persons, the 
statute of limitations ran in favor of said vendees as 
against the co-tenants of the vendor, and at the expira- 
tion of seven years, peaceable and uninterrupted pos- 
session, they would have a valid prescriptive title. 
Cain Bak 0, Prrtaen Ob all, cic ecdcsicdsvcovcesivesescivcsecs 

10. The husband being still in life, the statute of limi- 
tations ran against him from the time his title accrued, 
and he being barred, his wife can stand in no better posi- 
tion, I bid. 
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_ LIVERY STABLE KEEPER'S LIEN. 
See Lien, 5. 


MASTER AND SERVANT 


1. Where laborers were employed by a planter in Jan- 
uary, 1868, and shortly thereafter deserted him and 
hired themselves to the agent of another, and the first 
employer arrested them and lodged them in jail, under 
the Court Contract Act, from which confinement the 
Freedman’s Bureau discharged them, and they then, 
with the sanction of the Bureau, hired themselves to 
the agent of the second employer, who retained them, 
and some two months after informed his principal of 
his action, who then, for the first time, ratified the 
hiring, having previously instructed his agent to hire 
no hands employed by others, such ratification does 
not make the latter guilty of enticing away the ser- 
vants of another, so as to render him liable in a suit 
for damages to the first employer. Lee vs. West 
The measure of damages for enticing away the servant 
of another, who is hired for the year, where that other 
fails to supply the servant’s place, is the direct loss 
suffered, and the average net profits that were made 
by men of fair business capacity, out of the labor of 
such a servant during the year for which the enticed 
servant was hired, ‘Tried by this rule the verdict is 
excessive in this case. Ibid. 


MASTER IN CHANCERY. See Auditor, 2. 


MONEY RULE. See Rule against Officer. 
MORTGAGE. 


. Where title to property is derived from an award, the 
arbitrators have a lien for their proportion of their com- 
pensation due by the person to whom it was awarded, 
upon the property so awarded, superior to a mortgage 
executed by such person after the date of the award, 
but before it is entered on the minutes of the Court. 
Miller et al. vs. Fisk 
A defendant in a mortgage fi. fa., issued on a fore- 
closure of a mortgage on personal property, who de- 
sires to contest the amount due on the grounds that 
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there is usury in the debt, and that he is entitled to 
have the claim reduced or decreed to be satisfied and 
paid, from the fact that he had leased to his creditors, 
(plaintiffs in fi. fa.) a plantation to be cultivated by 
them for one year in farmer-like style, and they were 
to apply the net proceeds thereof to the payment of 
said debt, and that by reason of their gross misman- 
agement a small crop was made, and he thereby dam- 
aged to an amount greater than his debt, has a com- 
plete remedy in the provisions of sections 3899 and 
3900 of the Revised Code, and he cannot resort to a 
Court of equity, for an injunction to prevent a levy or 
for the appointment of a receiver to take charge of the 
plantation, etc., and for reliefon account of said grounds 
of defense, unless for special reasons shown, such as 
the insolvency, non-residence, etc., of his creditors. 
No such facts are alleged in this case. Alston vs. 
Wheatley & Company et Gl.....cccccsceressseneecsceeecenees 646 


MUNICIPAL CORPORATION. 


. The owner of land, through which there flows a stream 
of water, may not divert the same so as to interfere 
with the enjoyment thereof by the land owners upon 
the stream above and below. But this rule does not 
apply to the water falling upon land as by rain or 
snow, and a municipal corporation is not liable to an 
action for damages, because, by its streets, roofs and 
drains, it causes the water from rains and other water 
produced upon its surface, to flow upon adjoining lands 
which are the natural outlets of such water, even 
though such water is, by these means, concentrated 
into a stream, and would otherwise have flowed over 
said land in many small streams. Phinizy vs, City 
Council of Augusta, 260 

. If a municipal corporation introduce within its boun- 
daries, water for manufacturing purposes, and, by turn- 
ing said water into its drains, increase the water flow- 
ing into the adjoining lands to the damage of the same, 
an action will lie for the damages against the corpora- 
tion, and this is true, even if the increased water thus 
cast upon the adjoining land is emptied thereon to pre- 
vent the said canal from overflowing its banks, or by 
reason of the actual overflow of said banks, provided 
the adjoining lands would not have been overflowed 
without said canal. Ibid. 
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3. The City Council of Augusta has the authority to levy 
and collect a tax upon all species of property within 
its corporate limits, subject to taxation by the general 
laws of the State, and no special power was required 
from the State to enable it to levy and collect all legal 
taxes upon the shares of the stockholders in the banks 
specified in the record. City Council of Augusta vs. 
National Bank of Augusta. Same vs. Planters’ L. 
and 8. Bank 


NEW TRIAL. 


1. A new trial will not be granted on the ground that 
the Court permitted plaintiff’s counsel to ask a witness 
if he knows of any other transaction between the par- 
ties other than the one about which he is called to tes- 
tify, especially if he answer in the negative, even where 
it is to the plaintiff’s advantage to show that there had 
been no other. Jackson, adm’r, vs. Jackson, adm’e ... 

2. The judgment of the Court below will not be reversed 
for immaterial errors, Ibid. 


3. The verdict is not contrary to law, equity, evidence, 
nor the weight of evidence. Ibid. 

4, This verdict in this case, though not quite satisfactory, 
is not wholly unsustained by the evidence, and this 
Court will not reverse the judgment of the Judge of 
the Superior Court refusing a new trial. - Woodfield vs. 
Colzey 

. Cumulative testimony is no ground of new trial. Gard- 
ner et al. vs. Lamback, ex’r 

. The verdict of the jury in this case, is not contrary to 
law, nor to any legal charge of the Court, nor is it so 
contrary to the evidence, if it be so at all, as to justify 
this Court in overruling the judgment of the Court 
below in its order refusing a new trial. Ibid. 

7. Newly discovered evidence, to warrant the granting of 
a new trial, must be such as would probably have pro- 
duced a different verdict had it been introduced on the 
trial; and where it was communicated to defendant’s 
counsel before the argumentshad closed, who declined 
then to introduce it, and, assuming it to be true, a want 
of diligence is shown, a new trial will not be granted 
on this ground. Oneal vs. The State 

8. The verdict in this case is not contrary to the eharge, 

VoL. Xvi. 49, 


121 


133 
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the evidence, nor the weight of evidence, neither is it 
without evidence to support it. bid. 


9. The credibility of the witness testifying to the jury, 
on the trial of a case, is peculiarly matter for. the deter- 
mination of the jury, and only in very extreme cases 
ought the Court to interfere with a verdict turning on 
the credit to be given to the witnesses testifying on the 
trial. Whitten vs. The State 


10. If two are sued as joint trespassers, one of whom 
resides out of the county in which suit is brought, a 
verdict had against the defendants, and a new trial 
moved for, the Court should grant it as to both or 
neither; but if he grant it as to the one who resides 
out of the county, and the new trial is had, without 
exceptions-taken for that ‘cause, the defendant in the 
new trial is estopped from availing himself of the error, 
after the second trial, and a second verdict against him. 
Lee vs. West 


11. The jury having found for the plaintiff the whole 
amount sued for, to-wit: $100 50, not allowing the 
administrators anything for rent under their contract of 
rent for 1869, the judgment of the Court granting a new 
trial is reversed, upon condition that the plaintiff will 

. write off all of said verdict but the amount of his note 
given to the estate. Dodgen vs. Camp, adm’r 


12. Under sections 3668 and 3670, of the Revised Code, 
a new trial in a criminal case may, under extraordinary 
cases, be moved for before a Judge in vacation. Said 
sections are as follows: Section 3668, “All applications 
for a new trial, except in extraordinary cases, must be 
made during the term at which the trial was had, but 
may. be heard, determined and returned in vacation.” 
Section 3670, “In case of a motion for a new trial 
made after the adjournment of the Court, some good 
reason must be shown why the motion was not made 
during the term which shall be judged of by the Court.” 
Spann vs. Clark, Judge 


’ 13. When a motion is made for a_ new trial, which is 
overruled by the Judge, and a bill of exceptions is 
filed to his judgment in the case, and the same is duly 
signed by the Judge and filed in the office, as the law 
requires, it is the duty of the Judge, in a criminal case, 
if the crime for which the conviction is had, is punish- 
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able with death, to grant a swpersedeas of the judg- 

ment until the hearing before this Court. Ibid. 

14, The granting of a suwpersedeas in such a case is a 
matter of course, and constitutes a part of the pro- 
ceeding to bring the case before this Court and the 
granting of the same will, in a proper case, be enforced 
by mandamus. Ibid. 

15. In a suit for overflowing the land of the plaintiff, by 
obstructions placed by the defendant across a stream 
running from the plaintiff’s land under the railway of 
the defendant, where the evidence shows that the only 
obstruction put in the stream by the defendant was a 
sill, ten inches square, placed across the stream on the 
bottom of the channel; that the stream below the rail- 
way had been choked up by other persons, and that sand 
had accumulated in the bed of the stream from the 
point below the railway, where the channel had been 
obstructed to such an extent as to bury the sill some 
four feet under the sand, and that this filling up of the 
channel had caused the overflow, a verdict against the 
defendant should have been set aside as against the evi- 
dence, and a new trial granted, this Court being of 
opinion that the accumulation of sand which caused 
the overflow is attributable to the obstructions below 
the railway, and not to the sill placed in the stream by 
the defendant. Southwestern Railroad Co. vs. Lee..... 

16. There being evidence to sustain the verdict in this 
case, a new trial will not be granted, on the ground 
that the verdict is contrary to evidence. Parker vs. 
Irvin ' 

17. If the Judge holds erroneously, that an assignment 
partially executed, as above indicated, is the law of the 
case, but that by its provisions, the assets were to be 
divided according to legal priorities, and the judgment 
of the Court, (to whom both the law and facts were, 
by agreement, submitted without a jury,) so divides 
them, this Court will not grant a new trial, even though 
the construction of the terms of the assignment by the 
Judge was incorrect, and there was no exception taken 
by the opposite party to his ruling, that the assign- 
ment was the law of the case. Camp & Kemp et al. 
vs. Mayer, assignee, et al 417 

18. The record or bill of exceptions must disclose the 
fact that the brief of evidence accompanying the mo- 
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tion for a new trial was approved by the Court, or 
agreed upon by the parties or their counsel. Chas- 
EE RE Bb incccccengiscnsccmnsnnssinsccsaseotinsieniid 473 


19. The Superior Courts may grant new trials in all 
cases where any material evidence may be illegally ad- 
mitted to, or withheld from the jury, against the de- 
mand of the applicant. Howell et al. vs. Howell et al. 492 


20. The admissions of a parent as to the gift of property 
to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds upon the 
ground of a want of capacity in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially where the deeds were prepared by 
the donee, and were alleged to have been fraudulently 
procured by him. bid. 

21. Though the evidence as to the admissions of the 
parent which was excluded may be in part cumulative 
of other evidence which was admitted, yet where the 
testimony as to capacity was conflicting, the credibility 
of witnesses was an important element for the consid- 
eration of the jury, and the defendant having the le- 
gal right to prove the facts by the witnesses which he 
offered, it was not error in the Court to grant a new 
trial upon the ground that it erred in excluding said 
proof. Ibid. 

22. Where, at the judgment term, an order was granted 
by the Court, allowing the defendant ten days, within 
which to make a motion for a new trial at Chambers, 
and the plaintiff and defendant failed to agree upon the 
evidence, and no application was made to the Judge 
within the time limited to sanction the brief of the ev- 
idence, or to make the motion for a new trial in pur- 
suance with the order, an affidavit of illegality setting 
up that the motion for a new trial was still pending, 
was properly dismissed. Smith vs. Brown 

23. When a motion to continue on account of the ab- 
sence of a material witness was made and refused, and 
it appears by the certificate of the Judge that the wit- 
ness was, by order of the Judge, brought into Court 
aud was present during the trial, but was not used by 
the defendant: 

Held, That there was no ground for a new trial, and that 





INDEX. 


this Court will presume under the certificate of the 
Judge that the presence of the witness was with the 
knowledge of the prisoner. Black, alias Williams, vs. 
BiG GING wrsscssdsrccccsesses bciatosaiiinepbhsadenphoncebieeses 

24. The verdict in this case is not, under the evidence set 
forth in the record, so contrary to the evidence as to 
justify this Court in granting a new trial. bid. 

25. Upon motions to set aside the verdicts of juries, the 
discretion exercised by the Judges of the Superior 
Courts exercise a large element in their consideration 
in this Court. bid. 

26. The decision of the Judge, as the trior, in impannel- 
ing a jury in a criminal case, upon the questions of fact, 
submitted to him as such trior, (as, for instance, as to 
the bias of a juror) is final and cannot be the ground 
of a motion for a new trial. Eberhart vs. The State... 

27. If, during a criminal trial, the jury separate, and the 
Judge of his own motion take notice of the fact and 
proceed by examination to purge the jury, and the pris- 
oner and his counsel say nothing, and make no objec- 
tion that the examination is incomplete, he cannot, after 
verdict, say that the purgation of the jury was not 
complete. Ibid. 

28. There was in this case no sufficient evidence to jus- 
tify the verdict, and the Judge erred in not setting it 
aside. ‘ Kendrick, adm’r, vs. Ravens 

29. This Court will not reverse the judgment of the Judge 
of the Superior Court, refusing a new trial on a ground 
of error, which it does not affirmatively appear was, 
in fact, committed. Clements vs. Lee & Fulton 

30. Grounds taken in the motion for a new trial will not 
be considered unless the facts stated therein are verified 
by the Court. bid. 


NOTICE. 


It is not enough for a bona fide purchaser of realty 
' who has had possession of the same for four years, 
where the property is levied on under a judgment 
against a prior owner and offered at sheriff’s sale, to 
give notice at the sale, at which he was present and bid 
on the property, that he holds the title to it. Heshould 
state also that it is not subject to the execution. If he 
fail to do so, he is estopped from denying that the judg- 
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ment was a lien on the property in a subsequent suit 
to recover the land brought by him against the pur- 
chaser who bought at the sale. Wahitman vs. Bolling. 


See Vendor and Purchaser, 3, 5. 


NOVATION. 


When goods are consigned to a partnership for sale, 
and after the consignment and whilst the goods are still 
on hand, a dormant partner retires, and subsequently 
the consignor makes a new contract with the head of 
the old firm, of such a character as amounts to a nova- 
tion of the consignment, the retiring dormant partner 
is not liable, even though he gives no notice of his 
withdrawal, unless it appear that the consignor had 
knowledge that he was a partner. Phillips vs. Nash... 


ORDINANCE OF 1865. See Scaling Ordinance. 
ORDINARY—COURT OF. 


. Courts of Ordinary are Courts of original, exclusive 
and general jurisdiction of the sale and disposition of 
the real property belonging to, and the distribution 
of, deceased persons’ estates. Davie vs. McDaniel 

2. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents, is his authority for so doing. The 
authority being shown, the law “ presumes the Court 
of Ordinary required all the law requires to have been 
done, before granting the order to sell, and we will not 
go behind that judgment :” 4 Georgia, 154, WARNER, 

., delivering the opinion. “The order to sell being 
a judgment of a Court of competent jurisdiction, im- 
ports, legally, a necessity for the sale, and such judg- 
ment cannot be attacked and set aside collaterally. It 
is not only leave to sell, but it is a judgment of the 
Court, that such sale will be for the benefit of the heirs 
and creditors of the estate. In favor of this judg- 
ment we are to presume the Court did its duty :” 7 
Georgia, 562, Nispet, J. Ibid. 

3. An order “to sell the lands belonging to the estate ” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Geor- 
gia, 152 ; Code, section 4, paragraph 6. Such an order 
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need contain nothing more than leave to sell, and a de- 
scription of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy 
of the application to the Ordinary, together with no- 
tice of the time of hearing is required by law, or in 
the judgment of the Ordinary, to be served by the 
sheriff, or some lawful officer, upon the party or parties 
to be notified. Ibid. 


4. The Ordinary now stands in the place of the Justices 
of the Inferior Court, and has the same power and 
authority, under the Code, to levy an extraordinary 
tax for county purposes as they formerly had, and has 
no other or greater power or authority to doso. Bar- 
low et al. vs. The Ordinary 


5. The Ordinary has the power and authority, under the 
provisions of the 536th section of the Code, to levy a 
tax sufficient to carry into effect the provisions of the 
530th and 531st sections, in relation to the erection 
and keeping in repair the public buildings of the 
county, etc., without the recommendation of the grand 
jury ; but when the extra tax is levied for any of the 
purposes specified in said two sections, the order of the 
Ordinary should clearly and distinctly state the object 
and purpose for which it is levied. bid. 


6. In all other cases, the Ordinary has no power or au- 
thority to levy an extra tax on the general State tax, 
for county purposes, unless two-thirds of the grand 
jury shall so recommend, and then the extra tax is not 
to exceed fifty per cent. upon the amount of the State 
tax for the year it is levied. Ibid. 


7. If there is no grand jury impanneled, or if they ad- 
journ without taking any action thereon, or refuse to 
make such recommendation sufficient to discharge any 
judgment obtained against the county, or any debt for 
the payment whereof there is a mandamus, or the nec- 
essary current expenses for the year, the Ordinary may 
levy the necessary tax, not to exceed fifty per cent. on 
the State tax for that year, without the recommenda- 
tion of the grand jury. Ibid. 


8. Fifty per cent. is the limit prescribed for the levying 
of an extra tax, with the recommendation of the 
grand jury, and the Ordinary cannot exceed that 
amount without it, and the order of the Ordinary, in 
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all cases, should distinctly specify the object and pur- 
pose for which the extra tax is levied. bid. 

9. The securities upon a tax collector’s bond, payable to 
the Governor of the State, conditioned for the faithful 
performance of his duty in the collection of the gen- 
eral tax of the State, are not liable to the Ordinary for 
the failure of the tax collector to collect and pay over 
the county tax. Ibid. 

10. Where the money claimed as a tax is not a tax, un- 
der any provision of the Code, because illegally as- 

as such, there may be judicial interference to 
prevent its collection. Ibid. 


PARENT AND CHILD. 


. The admissions of a parent as to the gift of property 
to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds, upon the 
ground of a want of capacity in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially where the deeds were prepared 
by the donee, and were alleged to have been fraudu- 
lently procured by him. Howell et al. vs. Howell et al. 492 

. Though the evidence as to the admissions of the parent 
which was excluded may be in part cumulative of other 
evidence which was admitted, yet where the testimony 
as to capacity was conflicting, the credibility of wit- 
nesses was an important element for the consideration 
of the jury, and the defendant having the legal right 
to prove the facts by the witnesses which he offered, it 
was not error in the Court to grant a new trial upon 
the ground that it erred in excluding said proof. Ibid. 

. Whilst it is true that the declarations or admissions of 
the donor, after the title to the land had passed out of 
him, going to defeat that title, would not be admissible 
in favor of the complainant against the defendant, still, 
testimony showing that the donor afterwards expressed 
himself dissatisfied is admissible in rebuttal of the 
defendant’s evidence which went to show that the land 
was conveyed to him to make him equal with the other 
children, and as a circumstance to be considered by 
the jury as to the defendant’s influence over his father. 
Ibid. 
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PARTITION. 


1. Where partitioners of land are appointed to sell the 
land and return the proceeds into Court, and they do 
sell, and the tenants in common then petition the Judge 
at Chambers to pass an order directing the partitioners 
to pay the fund to the counsel of the tenants in com- 
mon, which order is granted, and the money paid in 
obedience to it, the tenants in common are estopped . 
from denying the authority of the Judge to pass such 
an order at Chambers, and cannot require the parti- 
tioners, by rule, to pay the money into Court. The 
payment of the money to the counsel of the tenants 
in common, at the instance of the latter, relieves the 
partitioners of all further liability for it, and_the ten- 
ants in common must look to their counsel for the 
fund. Hurst etal. vs. Whitley et al....... odsidconioosnnss 

2. If the heirs of the father make a deed to the bastard, 
of their interest in realty held by the father in his life- 
time as tenant in common with another, the bastard 
takes such interest as the heirs held at the date of the 
deed, and is entitled to a partition as between himself 
and the other tenant in common. Duncan, adm’r, et 
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PARTNERSHIP. 


. Where there is an existing partnership and the mem- 
bers take in a new partner, by a written instrument 
signed by the old members and the new, which writ- 
ten instrument recites and ‘acknowledges the payment 
of a certain sum fixed by the incoming partner, and 
conveys to him one-third interest in the assets, and con- 
sents that he shall have a third interest in the profits, 
the new partnership is complete on the execution of 
the instrument, notwithstanding it may be agreed that 
an account of the stock shall be taken, and if it ex- 
ceeds a certain sum, the new partner shall pay one-half 
of that sum. Phillips vs. Nash 

. When there is an existing partnership under a fixed 
firm name, and a new partner is taken in, and there is 
no change in the firm name, the new partner is to be 
considered a dormant partner, unless it appears that 
his connection with the firm is, by publication or other 
acts, made known to the public, Ibid. 
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3. A dormant partner is liable to everybody dealing with 
the partnership for its contracts and defeasances whilst 
he remains a member of the firm, whether those deal- 
ing with the firm have knowledge of his connection 
therewith or not. Ibid. 

4. But a dormant partner is not liable to those dealing 
with the firm after his withdrawal, even though he 
give no notice of his withdrawal, except to those who 
know of his connection with the firm. To such as had 
such knowledge he is liable, even for contracts made 
after his withdrawal, unless they have notice of his 
withdrawal. Ibid. 


. When, by the partnership articles, one of the partners 
has a “right of withdrawal within ten days notice,” 
and he gives the notice the next day after the articles 
are signed, but no entry is made on the partnership ar- 
ticles of dissolution until some time afterward, when it 
is entered and signed by the firm name, which firm 
name does not contain the name of the retiring part- 
ner, it is a question of fact for the jury to determine 
whether the Sankahon took place within the ten days, 
or not until the writing on the back of the partnership 
articles was made. bid. 

. When goods are consigned to a partnership for sale, 
and, after the consignment, and whilst the goods are 
still on hand, a dormant partner retires, and, subse- 
quently, the consignor makes a new contract with the 
head of the old firm, of such a character as amounts 
to a novation of the consignment, the retiring dormant 
pettees is not liable, even though he gives no notice of 

is withdrawal, unless it appear that the consignor had 
knowledge that he was a partner. bid. 

. In a suit in which one of the issues is whether a part- 
nership existed or not at the date of the contract sued 
on, evidence of the existence of the partnership some 
three months after the date of the contract is admissi-— 
ble, to be considered by the jury with other evidence 
tending to show the sintiatiie at the time alleged. 
Fleshman & Company vs. Collier 253 

. In a suit against a partnership in which a plea is filed 
by the only party served that he is not a member of 
the firm, but not denying in terms the existence of such 
a firm, the admission of the person so served that he 
is a member of the partnership is competent evidence 
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against him to prove his connection with the firm. If 
there is a return of non est as to the other members, 
and they fail to appear, the judgment will bind the 
individual property of the party served, and the prop- 
erty of the firm of which he is so proved to be a mem- 
ber at the date of the contract, but of no. other firm. 
Ibid. 

9. Partnership assets must first satisfy partnership debts, 
before individual debts, or debts of a former partner- 
ship of which one of the present firm was a member, 
can be paid. Camp & Kemp et al. vs. a assignee, 


PLEADING. 
See Practice in the Superior Court, 3, 6, 7, 20, 24, 27. 


POWER OF ATTORNEY. 
See Administrators and Executors, 1, 2. 


PRACTICE IN THE SUPERIOR COURT. 


1. If a difference exists between the Court and counsel 
as to what took place on the trial, and the Court calls 
upon other counsel, who were present but not in the 
case, to aid his memory, and becomes satisfied as to 
what is the true state of the facts as they occurred, it 
is not error to refuse to hear all of the defendant’s 
counsel, having already heard two of them. Jackson, 
adm’r, vs. Jackson, adm’x 

2. Where it is necessary to lay the foundation for any proof 
proposed to be made by preliminary proof, the Court 
must necessarily determine, in the firstinstance, whether 
the preliminary proof has been made, in order to de- 
cide whether the evidence sought to be introduced to 
prove the main fact is admissible or not. bid. 

3. It is not error in the Court to refuse to allow the jury 

‘ to mould their verdict so as to affect the interest of a 
person not a party to the suit. Whitman vs. Bolling. 

4. Where there was a suit pending in one of the Supe- 
rior Courts of this State, against a citizen of this State 
and citizens of another State, and the non-resident 
moved an order removing the cause as to him to the 
Cireuit Court of the United States, and the Circuit 
Court refused to take jurisdiction of the case: 
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Held, That the jurisdiction of the Superior Court of 
this State was not divested, and it was not error in the 
Judge to reinstate the case on the docket. Thacher & 
Co. vs. Me Williams & Co 


5. Where a motion was made to remove a case to the 
Circuit Court of the United States and granted, and 
the Circuit Court refuses to entertain jurisdiction of 
the case, and the same was reinstated in the State Court: 

Held, That a new motion to transfer, no new facts being 
shown, was properly overruled. bid. 


6. Thecity of Macon filed a bill against A, B, C, D, and 
others, as agents and officers of a pretended corpora- 
tion, alleged to be incorporated under the laws of New 
York for the purpose of carrying on business in Geor- 
gia. The bill was filed in the Superior Court of Bibb 
county, and charged that two of the persons sued re- 
sided in Georgia, and the others in the State of New 
York. The bill charged that the city had, through 
the management of the individuals named, been fraud- 
ulently induced to make a deed of certain property to 
the corporation on certain terms and conditions which 
had been broken. The bill also charged that the char- 
ter of the company was void, and in conflict with the 
sovereignty of this State, and prayed that the deed 
might be canceled and the property redelivered to the 
city. The bill also alleged that certain claims and 
liens existed against the property, contracted by the 
company or its agents, which were in dispute, and 
prayed that the amount of said claims might be ascer- 
tained and settled in the decree. Before any trial the 
company, by its president, came into Court, filed the 
usual affidavit, and gave a proper bond, and petitioned 
that the case be removed to the Circuit Court of the 
United States for the District of Georgia. This peti- 
tion the Court granted, and the complainant excepted : 

Held, That the company was in effect a party to the bill, 
and having appeared and made the motion to remove, 
it was not error in the Court below to grant the same. 
Mayor and Council of Macon vs. Cummins et al.......++. 

7. All the issues between the city and the company can 
be fully disposed of without the presence of any of the 
citizens of Georgia except the city. Ibid. 

8. The question as to the validity of the charter is one 
of the issues made by the bill in which the company 
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is the party at interest, and having followed the Act 
of Congress in making the affidavit and giving the 
bond, the State Court is not authorized to proceed fur- 
ther to try the issue—that question with the others 
made by the bill is returned to the Circuit Court. 
Ibid. 

. No question having been made in the Court below as 
to the power of the Superior Court to pass an order in 
the premises, this Court does not decide it. bid. 

10. After granting an injunction, the Court should not 
dissolve it, even in term time, unless the motion to do 
so is put on the motion docket and reasonable notice 
given to complainants. What is reasonable notice will 
be judged of by the Court. Newton Manufacturing 
Company et al. vs. White 


11. An analysis of sections 3042, 3082, 3083, 4143 and 
4144, of Irwin’s Revised Code, shows that when an 
auditor or master in chancery makes a report upon 
matters of account referred to him, the party against 
whom the report operates may file two classes of excep- 
tions: first, for alleged errors of law on the part of 
the referee; secondly, for alleged errors in his report 
as to the facts found. The first is for the exclusive 
consideration of the Court, under section 3083. The 
facts found by the report are for the consideration of 
the Court in the first instance, after which, if approved 
by him, the report becomes prima facie evidence of 
their truth, subject to be overthrown by testimony be- 
fore the jury. Camp & Kemp et al. vs. Mayer, assignee, 


12. On the trial of issues raised by exceptions to an aud- 
itor’s report, which has been approved by the Judge, 
the facts reported will be taken as true, unless rebutted 
by evidence, or unless the record shows that evidence 
to rebut them was offered and illegally rejected by the 
Court. bid. 

13. Where an exception to an auditor’s report directly 
contradicts the report, the former should be supported 
by proof. Ibid. 


14. It is not necessary, under our practice, that an aud- 
itor should append to his report the evidence on which 
it is based. Ibid. 


15. On the trial before a ‘ury of exceptions to an aud- 
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itor’s report, the report is, prima facie, true, as to the 
facts and results reported. The fact that the rule of 
reference provides that any exceptions filed were to be 
tried de novo, as in cases of appeal, does not vary the 
rule. Roberts, adm’r, vs. Summers et al........ ba desecits ‘ 
16. It is not sufficient to except generally to an auditor’s 
report, in matters of account referred to him, as erro- 
neous in the results at which he arrives. The excep- 
tion should point out wherein the error consists. J bid. 


17. In Georgia, on the trial by a jury of exceptions to 
an auditor’s report, evidence, other than that laid be- 
fore the auditor, is admissible. Ibid. 

18. Where one of the matters in controversy between an 
administrator and the distributees of his intestate, is 
whether the delay in the settlement of the estate, and 
the losses consequent upon said delay, resulted from 
the failure of the administrator to comply strictly with 
the provisions of the law, and that, with other matters 
is referred to an auditor, who, as to that, reports in fa- 
vor of the administrator, and the distributees file no 
exceptions to that report, it is error in the Court, by 
his charge, to submit that issue to a jury impanneled 
to try certain exceptions filed by the administrator to 
other parts of the report. Ibid. 

19. If the auditor allowed an investment by the admin- 
istrator of $24,000 00 in Confederate States securities 
as correct, to which the administrator filed no excep- 
tions, the jury may still take such investment into con- 
sideration, if it will aid them: in arriving at a correct 
result as to any of the exceptions filed. Ibid. 

20. A complainant may amend his bill after a decision of 
the Supreme Court sustaining a demurrer to it, and 
before the remittitur is entered upon the minutes of the 
Superior Court; but if the amendment offered still 
fails to make a case which entitles the complainant to 
relief, it is not error in the Superior Court to refuse it, 
and dismiss the bill. Thurmond vs. Clark et al........ 


21. When money, which has been raised out of one of the 
parties litigant by execution, is impounded in the 
hands of the sheriff to abide the final decree on a bill 
filed by the defendant in execution against the plaintiff 
in execution, and a verdict is had directing, among other 
things, the money to be paid to the plaintiff in fi. fa., 
upon his “turning over to Nelson Tift, the complain- 
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ant, all the papers, notes and executions, and all other 
papers in said cause, on or before the next term’‘of this 
Court, except those notes paid to said Lorenzo D. 
Goode, the plaintiff in Pi fa., on the 23d of April, 
1844, and whatever of these notes, executions and 
judgments that were obtained on said notes, the said 
Goode shall fail to turn over to Tift, the amount being 
unsatisfied of such notes, shall be deducted from the 
amount of this finding,” and the plaintiff in fi. fa. 
permits nearly twenty years to elapse without comply- 
ing with the condition, upon the performance of which 
his right to receive the money impounded depends, 
the complainant is entitled to an order absolute, re- 
quiring the money to be returned to him in the absence 
of any sufficient cause shown to the contrary, in answer 
to a rule nisi, served upon the counsel of plaintiff in 
fi. fa: Provided, he will enter into bond with good se- 
curity, to be judged of by the Court, for the payment 
of the money to the plaintiff in ii fa., if he should 
come forward within twelve months and establish his 
right to the fund, under the terms of the verdict, b 

showing that he did turn over the papers as ost nj 
or that he offered to do so, and was prevented by Tift. 
Tift v8. Goode......0seeseccecoes preccecceecescesey cccen tenents 


22. The fact that the verdict finds an amount against the 
complainant absolutely, which he has not paid, in ad- 
dition to’ the money impounded, does not affect his 
rights, as to the impounded fund. For the amount 
decreed absolutely against him, the plaintiff in fi. fa. 
might, at any time, have had an execution issued. 
Ibid. 


23. One of the plaintiffs having been examined, may, 
nevertheless, be reintroduced in rebuttal of defendant’s 
testimony. Rust & Johnson vs. Shackleford & Co..... 538 

24. When an amendment was moved to a declaration, 
and allowed by the Court, and no bill of exceptions 
was filed to the judgment, it is too late, at the next 
term of the Court, to move to dismiss the writ for an 
cause, which the amendment cures. That the pray 
ment ought not to have been granted cannot be said, 
after the party has submitted thereto, by failing to file 
his exceptions as required by law. Pettis vs. Campbell 596 

25. Whether a party who has announced his case as closed, 
shall afterwards be allowed to introduce a witness, and 
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when, during the course of a trial, this privilege shall 
absolutely cease, must depend on the circumstances of 
each case, and on the discretion of the Judge, and it is 
only when decided injustice is done that this Court will 
control that discretion. Eberhart vs. The State - 598 
26. On the trial of an issue, on the return of commis- 
sioners to assign dower, the applicant for dower is the 
movant, and has the right to open and conclude. Ken- 
Griak, adun’r, 00. Bavent.....0000 socssvecevescoovecesscccecs 612 
27. If a declaration contains a good and legal cause of 
action in one count, the whole action should not be 
dismissed because the declaration in another count sets 
forth a cause of action which is illegal and void. Wil- 
son vs. Danforth, adm’r 


PRACTICE IN THE SUPREME COURT. 

. Where a bill of exceptions, properly certified by the 
Judge, states, as a fact, that on the trial he failed to 
give to the jury certain written requests to charge, ten- 
dered by the complainant’s counsel, and it appears from 
the record that the Judge overruled a motion for a new 
trial for such failure, stating as the reason for his judg- 
ment that he did, in fact, give the requests to charge 
to the jury as asked: 

Held, That this Court is bound by the facts, as stated and 
certified in the bill of exceptions, and not by the rea- 
sons given by the Judge in his judgment overruling 
the motion for a new trial, and as said requests were 
proper to be given in charge, the party is entitled to a 
new trial. McLean vs. Clark et dl......cccsecsereceeevene 

2. This Court cannot undertake to decide upon the va- 
lidity of objections to evidence, where the bill of excep- 
tions only states that the evidence was objected to and 
the objections overruled, without stating the ground of 
the objections. Jackson, adm’r, vs. Jackson, adm’x.... 99 

. Assignments of error so indefinitely stated as to leave 
this Court uncertain as to the error complained of, can- 
not ve considered. Ibid. 

. When a motion is made for a new trial, which is over- 
ruled by the Judge, and a bill of exceptions is filed to 
his judgment in the case, and the same is duly signed 
by the Judge and filed in the office, as the law requires, 
it is the duty of the Judge, in a criminal case, if the 
crime for which the conviction is had, is punishable with 
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death, to grant a supersedeas of the judgment until the 
hearing before this Court. Spann vs. Clark, Judge... 369 

. The granting of a supersedeas in such a case is a mat- 
ter of course, and constitutes a part of the proceeding 
to bring the case before this Court and the granting of 
the same will, in a proper case, be enforced by mam- 
damus. Ibid. 

. In a mandamus to the Judge of the Superior Court, 
to compel him to sign or complete a bill of exceptions, 
this Court will look into the record, and if the case be 
one in which justice requires the mandamus to be made 
absolute, will so order. Ibid. 

7. No exceptions can be heard in this Court that were 
not made in the Court below, even where the record 
shows that such exceptions might have been there made, 
had the plaintiff in error chosen to do so. Duncan 
adm’r, et al. vs. Pope 

8. The record or bill of exceptions must disclose the fact 
that the brief of evidence accompanying the motion 
for a new trial was approved by the Court, or agreed 
upon by the parties or their counsel. Chastain vs. Smith 


9. Where a cause has been argued before two Judges who 
were divided in opinion and the judgment ordered af- 
firmed, on motion of counsel for plaintiff in error, the 
case will be reargued, during the same term, before a 
full bench. Colley vs. Duncan 668 

10. An announcement of the Judge that he will hear a 
motion to take a judgment in a case, when no motion 
is made and granted, is not such judgment or decision 
as may be excepted to. Wilson vs. Danforth, adm’r. 


PRESCRIPTION. 


. Any incorporeal rights which may lawfully be granted, 
as to the right to divert water from, or the.right to 
flow water upon, the land of another may be acquired 
by prescription, to-wit: by the uninterrupted use and 
enjoyment thereof for twenty years. Phinizy vs. City 
Council of Augusta 

. The statute of limitations as to realty having been 
suspended in Georgia from December 14th, 1861, to 
the 1st day of January, 1863, as heretofore decided by 
this Court, adverse possession, under claim of title, 

Vow. xvi. 50. 
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from January 1862, until October 16th, 1869, is not 

a sufficient length of time to perfect a statutory title. 

Harrison et al. vs. Young 302 
. Where a tenant in common takes possession of the en- 

tire property and divides it into town lots, which were 

sold by him, from time to time, to various persons, the 

statute of limitations ran in favor of said vendees as 

against the co-tenants of the vendor, and at the expi- 

ration of seven years peaceable and uninterrupted pos- 

session, they would have a valid prescriptive title. 

Cain ef al. ve. Frorlow et all.....00.ccccccccccccesccsccccsccese 674 
. The husband being still in life, the statute of limita- 

tions ran against him from the time his title accrued, 

and he being barred, his wife can stand in no better 

position. bid. 


PRESUMPTION. See Judgment, 4, 7. 


PRINCIPAL AND AGENT. 


. Where an agent purchases for his principal property, 
which the agent has full opportunity of examining, and 
about which no misrepresentation is made by the other 
party, and there is no evidence of trust or confidence 
reposed, requiring the seller to state any deterioration 
which. may have occurred since the principal last saw 
the property, if the property should prove of less value 
than the agent and his principal supposed, it is no 
ground for rescinding the contract or abating the price. 
Jackson, adm’r, vs. Jackson, adm’x 

. That a third person, “as defendant understood, was 
agent of plaintiff” (defendant so testifying) is no proof 
of the agency, and was properly rejected. Ibid. 

3. It is no error to refuse to permit an agent to testify 
as to the contents of a letter received from his principal, 
who had left the State, to the effect that if he (the 
principal) could get a good place in Georgia, he would 
move back, even though the letter was shown to the 
plaintiff with a view of effecting a purchase from him, 
the letter itself not being offered in evidence, though in 
possession of defendant, and the contents stated being 
irrelevant. Ibid. 

4, Evidence that a prior owner of the land sued for, 
was authorized by attorneys for plaintiff in fi. fa. to 
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control the execution under which the land was sold 
by the sheriff and bought by defendant, should have 
been permitted to go to the jury, where there was some 
proof that such former owner was then acting as agent 
for the plaintiff in the ejectment suit in effecting the 
sale of the property for the purpose of perfecting the 
title of his principal, to whom he had sold the land 
by a warranty deed, but which purpose had failed, by 
reason of the defendant in ejectment bidding more for 
the property than the plaintiff, or his said agent, was 
willing to pay. Whitman vs, Bolling 


5. Where laborers were employed by a planter in Jan- 
uary, 1868, and shortly thereafter deserted him and 
hired themselves to the agent of another, and the first 
employer arrested them and lodged them in jail, under 
the Court Contract Act, from which confinement the 
Freedman’s Bureau discharged them, and they then, 
with the sanction of the Bureau, hired themselves to 
the agent of the second employer, who retained them, 
and some two months after informed his principal of 
his action, who then, for the first time, ratified the 
hiring, having previously instructed his agent to hire 
no hands employed by others, such ratification does not 
make the latter guilty of enticing away the servants of 
another, so as to render him liable in a suit for dam- 
ages to the first employer. Lee vs. West 


. When in‘a suit on the indorsement of a promissory 
note, the defendant pleaded that he had given to the 
agent of the plaintiff notice to sue the note, and that 
suit had not been brought within three months, and 
it became necessary for the defendant to go into the 
contents of the written notice: 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie the 
agent is presumed to have sent the paper to his prin- 
cipal, and he being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell,...... 610 


PRINCIPAL AND SECURITY. 


. If a surety on a contract, originally usurious, pays it, 
and, in payment, includes the usury, he is entitled to 
recover it of his principal, unless, previous to the pay- 
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ment, he had notice of the intention of the principal 
to resist the usury: Code, section 2136. Lay vs. Seago 
2. Mere delay by a creditor to sue the principal debtor 
until the bar of the statute of limitations has attached, 
as between them, does not discharge the security, if he 
has been sued in time. The surety is not damaged by 
the delay, since, if he has to pay the debt, he can re- 
cover from the principal on the implied contract to hold 
him harmless, and the right to sue does not exist on 
this implied contract until the money be, in fact, paid 


3. In a suit against the securities to a promissory note, 
the principal not having been sued, it is not a good 
objection to the competency of the payee in the note as 
a witness on the trial, to show that the principal con- 
tractor is dead, and this is specially true if the secu- 
rities were present at the contract, and were sworn as 
witnesses on the trial. Ibid. 

. Where a judgment was obtained against the makers of 
a promissory note, and one of them appealed to a spe- 
cial jury, giving bond and new security for the event- 
ual condemnation money, and pending the appeal a 
suit was brought, and judgment obtained against the 
indorser, and after this the plaintiff dismisses the suit 
pending on the appeal against the maker : 

He'd, That on a bill filed by the indorser to enjoin the 
judgment against him, alleging these facts and claim- 
ing to be discharged by this act of the plaintiff, in dis- 
missing the suit on the appeal, and thus losing the lien 
of the first judgment, and the security on the appeal, 
it was error in the Judge not to grant the injunction 
until the hearing, the answer not denying the facts ex- 
cept by hearsay, and, in effect, admitting that the suit 
had been dismissed. Lewis vs. Armstrong, adm’, et al. 


PRODUCTION OF PAPERS. 


. Where the common law action of ejectment was 
brought, it was error in the Court, on the motion of 
defendant, to order the plaintiffs to exhibit the title 
deeds upon which they relied, for the purpose of en- 
abling him to make his defense. Davis et al. vs. Davis 

2. If it had been shown to the Court, by competent evi- 
dence, that the deed under which the plaintiffs claimed 

‘title was a forgery, and its production had been re- 
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quired for the purpose of being annexed to interroga- 
tories, to establish the forgery, its production might 
properly have been ordered. Ibid. 

. Where a trustee dies and no successor is appointed, 
and it becomes important, in a suit against the cestuz 
que trust, to offer the trust deed in evidence, it is not 
sufficient, if the deed be lost, to show that search has 
been made among the papers of the deceased trustee, 
and that it could not there be found, to let in secondary 
evidence. The party seeking to introduce the evidence 
should go further and notify the cestui que trust to pro- 
duce the deed. Brown vs. Tucker 

. When in a suit on the indorsement of a promissory 
note, the defendant pleaded that he had given to the 
agent of the plaintiff notice to sue the note, and that 
suit had not been brought within three months, and it 
became necessary for the defendant to go into the con- 
tents of the written notice: 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie the 
agent is presumed to have sent the paper to his princi- 
pal, and he being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell 610 


, PROMISSORY NOTES. 


1. Evidence that a promissory note, payable “in any 
solvent notes,” was intended to be drawn, payable in 
any solvent notes of a particular estate, is immaterial. 
Proof that tender of payment was made in solvent 
notes belonging to that estate, would have been admis- 
sible to-show defendant’s compliance or readiness to 
comply with his contract, as set out by the plaintiff. 
Hence, the proposed addition to the contract would 
not have strengthened defendant’s case, and a’ continu- 
ance moved for, on the ground of the absence of a wit- 
ness, by whom defendant expected to prove the pro- 
posed addition, was properly refused. The offer of 
defendant to prove the same fact by his own evidence 
was rightly rejected, for the same reason. Thomas, Sr. 
vs. Wolfe 

2. A promissory note, payable “in any solvent notes,” 
‘requires tender of payment in notes solvent at the time 
of such tender or payment. Ibid. 
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3. It is no good plea to a suit upon a promissory note 
that the suit is brought by the true owner in a fictitious 
name, it not appearing by the plea that the defendant 
has any defense to the note. Epting vs, Jones 622 


PURCHASER. See Vendor and Purchaser. 


RAILROADS. 


1. Under the charter of the Selma, Rome and Dalton 
Railroad Company, if the writ of ad quod damnum, 
provided for by the charter, issues to assess the value 
of land taken by the company for the purposes of its 
road, and the jury summoned by the sheriff return a 
verdict for $1,500 00, from which the road appeals, 
and the jury in the Superior Court render a verdict of 
$900 00, the owner of the land must pay the costs of 
the proceedings on appeal, under those clauses of the 
charter which provide that the appealing party must 
give bond “conditioned to pay the party appealed 
against all the costs of the trial de novo, as well as the 
costs of the writ of ad quod damnum, in the event that 
the finding of the jury in the trial de novo shall not 
be more favorable to the appealing party than the find- 
ing of the jury under the writ of ad quod damnum in 
the first instance,” and that “if the trial de novo on the 
appeal shall not be more favorable to the appealing 
party than the original trial and verdict, the party ap- 
pealing shall pay all costs of the whole proceeding ;” 
and again, that “costs shall be paid by the company, 
except in cases where appeal is taken, in which cases 
the costs to abide the result of the trial:‘in the Circuit 
(Superior) Court as hereinabove provided.” Leak vs. 
Selma, Rome and Dalton Railroad Company......:..+.. 

2. In a suit for overflowing the land of the plaintiff, by 
obstructions placed by the defendant across a stream 
running from the plaintiff’s land under the railway of 
the defendant, where the evidence shows that the only 
obstruction put in the stream by the defendant was a 
sill, ten inches square, placed across the stream on the 
bottom of the channel; that the stream below the rail- 
way had been choked up by other persons, and that 
sand had accumulated in the bed of the stream from 
the point below the railway, where the channel had 
been obstructed to such an extent as to bury the sill 
some four feet under the sand, and that this filling up 
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of the channel had caused the overflow, a verdict 
against the defendant should have been set aside as 
against the evidence, and a new trial granted, this 
Court being of opinion that the accumulation of sand 
which caused the overflow is attributable to ‘the ob- 
structions below the railway, and not to the sill placed 
in the stream by the defendant. Southwestern Rail- 
road Company v8. Lee......ccccccccosscsccscoscccccconsccecs 380 
3. Upon the trial on appeal from the pene of arbitra- 
tors, of the damages sustained by reason of the loca- 
tion of the right of way of a railroad company, upon 
the land of appellant, the fact that the Chancellor had 
ordered all debts against said railroad company report- 
ed to an auditor appointed by him, upon a bill filed to 
marshal the assets of said company, is no grouad of 
continuance, as the appellant’s right to damages had 
first to be ascertained according to the provisions of the 
charter of the company, before she had any liquidated 
debt to report to the auditor. Brunswick & Albany 
Railroad Co, vs. McLaren......cceeeseeeeees partesbventeierbes 546 
4, It was error to allow the appellant to show what an- 
other railroad company paid to her as damages for run- 
ning its railroad through her land. did. 
5. It was error to allow the witnesses for appellant to 
give their opinions as to the amount of the damages 
she had sustained by the location of the road through 
‘her land as a basis for the verdict of the jury. Ibid. 
6. The testimony of a witness who lived upon a planta- 
tion through which another railroad ran as to the dam- 
ages to that place therefrom was properly excluded. 
Ibid. 
































REASONABLE DOUBTS. 
See Criminal Law, 21. 


REASONABLE FEARS. See Criminal Law, 4. 


RECOMMENDATION TO MERCY. 
See Criminal Law, 20, 30, 31. 


REGISTRY. 


A failure of a purchaser at administrator’s sale to record 
his deed within twelve months from its date, does not 
postpone his rights to those of a judgment creditor 
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who obtains judgment before record. Davie vs. Mc- 
Daniel 


RELIEF ACT OF 1868. 


. The 7th section of the Relief Act of 1868 does not 
excuse the sheriff from making a levy, but authorizes 
the defendant to file an affidavit after the levy has been 
made, and then directs that the sheriff shall suspend 
the sale and réturn the papers to the Court. Spicer 


2. The sheriff having failed to discharge his duty in not 
levying upon the property of the defendant, as he was 
instructed to do, the rule should have been made ab- 
solute against him for the amount of the execution, 
provided the land was worth that much, and if not, 
then for the value of the land. bid. 

3. Where the defendant moved to open a judgment 
against him, so as to enable him to take the benefit of 
the Relief Act of 1868, which motion was overruled, 
he is not thereby estopped from moving to set aside 
the judgment, on the ground that he had never been 
served with the petition and process on which the 


judgment was founded. Crim vs. Crawford, adm’x... 628 


RELIEF ACT OF 1870. 


. On the trial of an issue formed to ascertain the val- 
idity of a sale of the property of an estate, and which 
does not contemplate an order distributing the pro- 
ceeds of the property (which has been sold, and the 
proceeds impounded by order of the Court,) it is not 
necessary for creditors, whose debts are founded on 
contracts made before June, 1865, and who are con- 
testing the validity of the sale, to file affidavits of the 
payment of taxes under the Relief Act of 1870. Neal 
e al, ve. Pation of al.......c0ccceseccosceceees Aacabasonesssies 

2. The tax receiver’s book of the returns of taxable 
property, made out and returned as required under 
section 845 of the Revised Code, is admissible in evi- 
dence on the trial of an issue, under the Act of October 
13th, 1870, as to the payment of taxes. McCrory et 


3. It is not error to submit to the jury the question of 
payment of taxes under the Relief Act of 1870, at the 


90 
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same time the other issues involved are submitted to 
them. Jackson, adm’r, vs. Jackson, adm’x 

4, There was no error in charging the jury “that they 
should, in their verdict, find separately upon two issues, 
to-wit: first, whether or not it was necessary for the 
plaintiff to file his affidavit of payment of taxes in 
this case; secundly, whether the pencil entry on the 
note was a memorandum of sale or a credit.” Ibid. 

5. A lunatic who has no guardian is within the equity of 
the 14th section of the Relief Act of 1870; and where 
a suit is brought in the name of the lunatic by next 
friend, on a contract made before June, 1865, no aifi- 
davit of the payment of taxes need be filed. Wilson 


. Where an affidavit of illegality was pending at the 
passage of the Relief Act of October 13th, 1870, and 
soon after the passage of that Act the affidavit of pay- 
ment of taxes was attached by the plaintiff in execu- 
tion to the fi. fa., and filed in office, and the case was 
regularly called at the succeeding March term of the 
Court, up to which time no counter-affidavit to the af- 
fidavit of the payment of taxes had been filed by the 
defendant, nor was any evidence offered by him in 
support of his affidavit of illegality, whereupon the 
illegality was on motion dismissed, it is too late then 
for him to arrest the plaintiff’s execution by filing the 
counter-affidavit provided for in the fifth section of the 
Relief Act of 1870. Ansley vs. Wilson 

7. A promissory note, or other debt, is taxable, under the 
laws of this State, according to its market value in fact, 
and not according to the opinion its holder may have 
of its market value. Jrvin, adm’r, vs. Turner 

. A note or debt upon a solvent person is, presumptive- 
ly, of some market value, and if it has not been given 
in for taxes at all, the verdict of the jury finding that 
the legal taxes due thereon have not been paid will not 
be disturbed, there being no proof that the debt had 
no market value. Ibid. 

. The Act of October 13th, 1870, requiring an affida- 
vit of all taxes paid in pending suits on certain con- 
tracts, applies as well to proceedings by scire facias to 
revive a judgment, as to actions and suits proceeding 
on such debts in the ordinary way. McConnell et al. 
vs. Hamilton 
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10. Property in this State is taxable according to its fair 
market value, and the owner of it cannot escape pay- 
ing taxes thereon by ignoring all inquiry as to the true 
market value. If it hasa value in fact, it is presumed 
to have market value, unless it be affirmatively shown 






that such is not the fact. Carreker, adm’r, vs. Walton. 394 


11. On the trial before a jury, under the Act of October 
13th, 1870, as to whether the legal taxes upon a debt 
have been paid, the issue is not entirely what the tax 
pee thought or thinks, but whether the legal taxes 

ave been in fact paid, according to the fair market 
value of the debt, for each year since the debt was con- 


tracted. Ibid. 


12. In a suit on a note made in 1864, and payable in 
January, 1866, it is necessary to file the affidavit of 
the payment of taxes required by the Relief Act of 
1870. Thomas vs. Knouwles........ deseMiscercecsecevacecece 

13. Cotton loaned before June, 1865, to be returned in 
kind or its price paid, is a debt on which taxes are 
payable. No demand is necessary to create the debt. 
If execution issue on a judgment obtained on such a 
contract, the usual affidavit of payment of taxes must 
be attached to the fi. fa. before levy or sale. Newton 
Manufacturing Company et al. vs. White.....0.0eseeceee 

14. Where an execution, issued on a judgment obtained 
upon a contract made before June, 1865, is levied on 
land, and defendant makes an affidavit of illegality on 
the ground that no tax affidavit is attached to the ji. 
fa., which is met by a counter-affidavit that the pur- 
chase of the land levied on, by defendant from plain- 
tiff, was the foundation of the debt, and that defendant 
is still in possession of the land, an amendment of tlte 
defendant’s affidavit, stating that the land has been set 
aside to him as a homestead, and that the plaintiff 
appeared before the Ordinary and objected to the grant- 
ing of the homestead on the same ground now pre- 
sented as an excuse for not filing the tax affidavit, which 
objection was overruled, and that the question is, there- 
fore, res adjudicata between them, raises an issue as to 
whether the question was adjudicated or not, which 
should have been regularly tried. Patterson vs. Wal- 
[OB sdcinsscesnsccrocecoccessccoecscoccccssccscenee, seocccesecccces 

15. The breach of the warranty, in this case, not having 

occurred before 1865, in no view can the Relief Act of 


398 


400 
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1870 be applicable to it, so as to require an affidavit 
of taxes to be filed by the plaintiff. Clark et al., ex’rs, 
vs. Whitehead 

16. This case rests solely upon the validity of the Act 
of October, 1870, requiring the plaintiff in certain 
cases to file an affidavit of taxes paid, and the majority 
of this Court having decided said Act valid, the judg- 
ment of the Court below is affirmed. Vanduzer, adm’r, 
vs Heard et al 

17. Under the Relief Act of 1870 the plaintiffs are only 
required to prove that they have paid all legal taxes 
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on the notes sued on, to the date of their affidavit that © 
all legal taxes had been paid. Volger & Company vs. 
6 


Smith & Company 

18. The verdict of the jury should have been either that 
the plaintiffs had paid, or had not paid, all legal taxes 
due on the notes Sued on, up to the time of filing their 
affidavit, and not a verdict for the defendants generally. 
Ibid. 


REMOVAL OF CASES TO UNITED STATES 
COURTS. 


. Where there was a suit pending in one of the Superior * 


Courts of this State, against a citizen of this State and 
citizens of another State, and the non-resident moved 
an order removing the cause, as to him, to the Circuit 
Court of the United States, and the Circuit Court re- 
fused to take jurisdiction of the case: 

Held, That the jurisdiction of the Superior Court of this 
State was not divested, and it was not error in the 
Judge to reinstate the case on the docket. Thacher & 
Company vs. Mc Williams & Company 

2. Where a motion was made to remove a case to the Cir- 
cuit Court of the United States and granted, and the 
Circuit Court refuses to entertain jurisdiction of the 
case, and the same was reinstated in the State Court : 


Held, That a new motion to transfer, no new facts being ~ 


shown, was properly overruled. Ibid. 

3. The city of Macon filed a bill against A, B, C, D, and 
others, as agents and officers of a pretended corpora- 
tion, alleged to be incorporated under the laws of New 
York, for, the purpose of carrying on business in Geor- 
gia. The bill was filed ‘in the Superior Court of Bibb 
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county, and charged that two of the persons sued re- 
sided in Georgia, and the others in the State of New 
York. The bill charged that the city had, through 
the management of the individuals named, been fraud- 
ulently induced to make a deed of certain property to 
the corporation on certain terms and conditions, which 
had been broken. The bill also charged that the char- 
ter of the company was void, as in conflict with the 
sovereignty of this State, dnd prayed that the deed 
might be canceled and the property redelivered to the 
city. The bill also alleged that certain claims and 
liens existed against the property, contracted by the 
company or its agents, which were in dispute, and 
prayed that the amount of said claims might be ascer- 
tained and settled in the decree. Before any trial, the 
company, by its president, came into Court, filed the 
usual affidavit and gave a proper bond, and petitioned 
that the case be removed to the Circuit Court of the 
United States for the District of Georgia. , This peti- 
tion the Court granted, and the complainant excepted : 

Held, That the company was, in effect, a party to the 
bill, and having appeared and made the motion to re- 
move, it was not error in the Court below to grant the 
same. Mayor and Council, ete., vs. Cummins et al..... 321 

4, Al] the issues between the city and the company can 
be fully disposed of without the presence of any of the 
citizens of Georgia except the city. Ibid. 

5. The question as to the validity of the charter is one of 
the issues made by the bill in which the company is 
the party at interest, and having followed the Act of 
Congress in making the affidavit and giving the bond, 
the State Court is not authorized to proceed further to 
try the issue—that question, with the others made by 
the bill, is returned to the Circuit Court. Ibid. 

. No question having been made in the Court below as 
to the power of the Superior Court to pass an order in 
the premises, this Court does not decide it. Ibid. 


RES ADJUDICATA. 


When a suit was brought against A, on an open account, 
for moneys advanced to B, which it was claimed A was 
liable to pay, and a verdict was had in favor of the 
defendant, and subsequently the plaintiff in the suit 
brought another action against A for the same moneys, 
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charging that he was liable to pay them, by reason of 
his fraud and deceit practiced on the plaintiff, and A 
pleaded the former judgment in bar, and, on the trial, 
the same evidence, and no other was offered, as had 
been used in the other case: 

Held, That it was not error in the Judge to charge the 
jury that, if they believed the cause of action now sued 
on was the same transaction as was investigated in the 
former trial, they ought to find for the defendant. Dun- 
can & Johnston vs. Stokes 


See Relief Act of 1870, 14. 
RESCISSION. 


1. Where an agent purchases for his principal property, 
which the agent has full opportunity of examining, 
and about which no misrepresentation is made by the 
other party, and there is no evidence of trust or confi- 
dence reposed, requiring the seller to state any deteri- 
oration which ‘may have occurred since the principal 
last saw the property, if the property should prove of 
less value than the agent and his principal supposed, it 
is no ground for rescinding the contract or abating the 


price. Jackson, adm’r, vs. Jackson, adm’x 

. A party who is induced to enter into a contract through ° 
the fraud of the other party to the contract, may repu- 
diate the contraet or claim an abatement of the price 
he has agreed to pay, to the extent of the damage suf- 
fered. ‘lo make this rule applicable, there must first ° 
be proof of the fraud. Ibid. 


RIPARIAN RIGHTS. 


. Any incorporeal rights which may be lawfully granted, 
as to the right to divert water from, or the right to flow 
water upon, the land of another, may be acquired by 
prescription, to-wit: by the uninterrupted use and en- 
joyment thereof for twenty years. Phinizy vs. City 
Counsel of Augusta 

. The owner of land through which there flows a stream 
of water may not divert the same so as to interfere 
with the enjoyment thereof by the land owners upon the 
stream above and below. But this rule does not apply 
to the water falling upon land as by rain or snow, and 
a municipal corporation is not liable to an action for 
damages, because by its streets, roofs and drains, it 
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causes the water from rains and other water produced 
upon its surface, to flow upon adjoining bets which 
are the natural outlets of such water, even though such 
water is, by these means, concentrated into. a stream 
and would, otherwise, have flowed over said land in 
many small streams. bid. 

. If a municipal corporation introduce within its boun- 
daries, water for manufacturing purposes, and by turn- 
ing said water into its drains increase the water flowing 
into adjoining lands to the damage of the same, an 
action will lie for the damages against the corporation, 
and this is true, even if the increased water thus cast 
upon the adjoining land be emptied thereon to prevent 
the said canal from overflowing its banks, or by reason 
of the actual overflow of said banks, provided the ad- 
joining lands would not have been overflowed without 
said canal. Ibid. 


. The measure of damages for any illegal overflow of 
lands is the actual damages coming to the land by such 
illegal overflow. Ibid. 

. Ina suit for overflowing the land of the plaintiff, by 
obstructions placed by the defendant across a stream 
running from the plaintiff’s land under the railway’ of 
the defendant, where the evidence shows that the only 
obstructions put in the stream by the defendant was a 
sill, ten inches square, placed across the stream on the 
bottom of the channel; that the stream below the rail- 
way had been choked up by other persons, and that 
sand had accumulated in the bed of the stream from the 
point below the railway, where the channel had been 
obstructed to such an extent as to bury the sill some 
four feet under the sand, and that this filling up of the 
channel had caused the overflow, a verdict against the 
defendant should have been set aside as agaiust the evi- 
dence, and a new trial granted, this Court being of 
opinion that the accumulation of sand which caused 
the overflow is attributable to the obstructions below 
the railway, and not to the sill placed in the stream by 
the defendant. Southwestern Railroad Co. vs. Lee 


RULE AGAINST OFFICER. 


. If arule nisi be granted, requiring an officer of the 


Court to show cause why he does not pay money into 
Court, but not calling on him to show cause why he 
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should not be attached on his failure to do so, it is er- 
ror in the Court to grant a rule absolute against him 
to pay the money into Court, and on his failure so to 
do, that he be imprisoned, without bail or mainprize, 
until he makes the payment. Hurst et al. vs. Whitley 


. Where the sheriff, in answer to a rule requiring him 
to show cause why he should not pay over to the plain-. 
tiff in mortgage fi. fa. the proceeds of the sale of the 
mortgaged property, set up that he had been notified 
by the Ordinary that said property had been set apart 
to the defendant in fi. fa. as a homestead, and requir- 
ed to pay over said fund to him, the Ordinary, and the 
sheriff submitted the question to the Court, to whom 
the money should be paid, it was not error to discharge 
the rule. Collier vs. Adkins 


3. The sheriff having failed to discharge his duty in not 
levying upon the property of the defendant, as he was 
instructed to do, the rule should have been made abso- 
lute against him for the amount of the execution, pro- 
vided the land was worth that much, and if: not, then 
for the value of land. Spicer vs. Myres 

4, The remedy provided in section 1970 of the Code, 
whereby a creditor may contest the existence of a lien 
of a certain class upon the property of his debtor, is 
cumulative and intended to point out a mode in which 
an issue may be made and brought into Court for trial. 
A judgment creditor who rules the sheriff for money 
raised by sale of defendant’s property, is not obliged to 
attack a conflicting lien fi. fa., set up in the sheriff’s 
answer in this way, but may attack it as he would any 
other contesting execution. Hence, if two factor’s 
liens are foreclosed upon the same property, each seek- 
ing to subject money in the sheriff’s hands raised by 
sale of the property, one of which is founded on a lien 
created orally, and the affidavit of one creditor fore- 
closing the oral lien, does not disclose the date of his 
lien, and he offers himself as a witness to prove his 
lien to be older than that of the other creditor, the 
latter may cross-examine him and show if he can, that 
the oral contract with the debtor did not create a lien. 
Franklin, Reid & Company vs. Norton et dl....+00seeees 643 
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1. It is not enough for a bona purchaser of realty, 
who has had possession of the same for four years, 
where the property is levied on under a judgment 
against a prior owner, and offered at sheriff’s sale, to 
give notice at the sale, at which he was present and 
bid on the property, that he holds the title to it. He 
should state also that it is not subject to the execution. 
If he fail to do so, he is estopped from denying that 
the judgment was a lien on the property in a subse- 
quent suit to recover the land brought by him against 
the purchaser who bought at this sale. Whitman vs. 
Bolling 


. When, in a suit to recover the purchase money of some 
mules, the evidence showed that the vendor made false 
representations as to the age of the mules, and that the 
vendee had relied on and acted upon said representa- 
tions, it was error in the Court to charge the jury that 
the defendant could not set up said false representations 
in defense to the suit unless it further appeared that he 
could not, at the time, have discovered the truth by 
using the ordinary caution of a prudent trader. Reid 
et al. vs. Flippen 


. A franchise of a ferry is the subject of sale, and may 
be transferred and inherited. Greer vs. Haugabook, 
UIE, OE lceccnnd: dadick ndhvccedbdaeitinns sosvcescencccccces 


. When, in action for the price of sea fowl guano sold, 
the defendant set up that the article was valueless as a 
manure, and, on the trial, the Judge charged the jury 
that, in the sale of a manure, there was an implied 
warranty that the article sold was reasonably fit for 
the purpose intended, but added, that if there was a 
kind of land that it was not fit for, it was the duty of 
the seller to notify the buyer of such unfitness : 

Held, That whilst the Court was right as to the general 
rule, it was error to give in charge that it was the duty 
of the seller to notify the buyer as to the kind of land 
the manure was not suited for. Boit & McKenzie vs. 
Williams 


SALES—JUDICIAL. See Judicial Sales, 
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SCALING ORDINANCE. 


1. In an inquiry into the equities between the parties, 
under the Ordinance of 1865, for the adjustment of 
Confederate contracts, the use which the defendant 
made of the Confederate money loaned, is not material 
to the issue. McRory e al. vs. Manes 

. Proof that the maker of a note was trying to borrow 
Confederate money with which to pay it off, is no 
proof that the note was payable in Confederate cur- 
rency, or that the payee had agreed to receive such 
money in payment, especially when the testimony fails 
to show any knowledge on the part of the payee of the 
attempted loan, and was properly rejected. Jackson, 
adm’r, vs. Jackson, adm’x 

. A note given during the war, in renewal of another 
made before the war, is not subject to be scaled under 
the Ordinance of 1865; where the defendant offers 
slight evidence that the renewed note was given by 
way of compromise of the old debt, about which there 
was some dispute, and that it was agreed that it should 
be paid in Confederate money, but the evidence is in- 
definite in its character, and the jury disregard it, the 
Court should not disturb the verdict on this account. 
Ibid. 


‘SCIRE FACIAS. 


See Judgment, 3, 4. 
“ Relief Act of 1870, 9. 


SECURITY. See Principal and Security. 


SERVICE. 

The entry of service on a suit by the sheriff is not con- 
clusive of such service, but may be traversed by the 
defendant at the first term after notice of such entry is 
had by him, and before pleading to the merits. Dasher 
vs. Dasher 


SET-OFF. 


A defendant in ejectment who has, in good faith, claimed 
title to the premises, may set-off against the rents, not 
only his own improvements, but he may claim also, 
the value of the improvements of those under whom 

Vou. xvi. 51, 
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he claims, with warranty, in so far as said improve- 

ments exceed in value the rents for which said war- 
rantors were liable. The bona fide tenants in posses- 

sion, in ejectment, can set off his improvements at 

their true value to the land, and he is not limited to ‘ 
their actual cost. Willingham et al. vs. Long et al...... 540 


SHERIFF. See Rule against Officer, 2, 3. 
SPECIAL TERMS. See Criminal Law, 1, 25. 
SPECIFIC PERFORMANCE. See Equity, 2. 


STATUTE OF FRAUDS. 
See Frauds—Statute of. 


STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 


: SUPERSEDEAS. 
See Bill of Exceptions, 4, 5, 6, 7. 


SURETY. See Principal and Security. 


TAXES. 


1. The tax receiver’s book of the returns of taxable prop- 
erty, made out and returned as required under section 
845 of the Revised Code, is admissible in evidence on 
the trial of an issue under the Act of October 13th, 
1870, as to the payment of taxes. MeRory et al. vs. 
Manes : 

. A promissory note, or other debt, is taxable, under 
the foam of this State, according to its market value in 
fact, and not according to the opinion its holder may 
have of its market value. Irvin, adm’r, vs. Turner.... 

. A note or debt upon a solvent person is, presump- 
tively, of some market value, and if it has not been 

iven in for taxes at all, the verdict of the jury find- 
ing that the legal taxes due thereon have not been paid, 
will not be disturbed, there being no proof that the 
debt had no market value. Ibid. 

4. Property in this State is taxable according to its fair 
market value, and the owner of it cannot escape pay- 
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ing taxes thereon by ignoring all oy as to the true 
market value. If it has a value in fact, it is presumed 
to have market value, unless it be affirmatively shown 
that such is not the fact. Carreker, adm’r, vs. Walton. 394 


5. On the trial before a jury, under the Act of October 
13th, 1870, as to whether the legal taxes upon a debt 
have been paid, the issue is not entirely what the tax 

ayer thought or thinks, but whether the legal taxes 
bos been, in fact, paid, according to the fair market 
value of .the debt, for each year since the debt was con- 
tracted. Ibid. 


6. In a suit on a note made in 1864, and payable in Jan- 
uary, 1866, it is necessary to file the affidavit of the 
payment of taxes required by the Relief Act of 1870. 
ZOE C0, TI paso cnice vcccsessncenpegenncennossenonsedt 398 

7. Cotton loaned before June, 1865, to be returned in 
kind, or its price paid, is a debt on which taxes are 
— No demand is necessary to create the debt. 

f execution issue on a judgment obtained on such a 
contract, the usual affidavit of payment of taxes must 
be attached to the fi. fa. before levy or sale. Newton 
Manufacturing Co, e al. vs. White......+++ tweswonseons - 400 


8. The City Council of Augusta has the authority to levy 
and collect a tax upon all species of property within 
its corporate limits, subject to taxation by the general 
laws of the State; and no special power was required 
from the State to enable it to levy and collect all legal 
taxes upon the shares of the stockholders in the banks 
specified in the record. City Council of Augusta vs. 
National Bank of Augusta. Same vs. Planters’ L. 
Gnd &. Bath s...006..cccsssseccssoopenes pesinbeinbieseretnnaseca 562 


9. There can be no discrimination in favor of any one 
species of property which is taxed over any other spe- 
cies of property taxed, but the tax imposed must be 
ad valorem, and uniform on all species of property 
taxed. Ibid. 

10. The Ordinary now stands in the place of the Justices 
of the Inferior Court, and has the same power and au- 
thority, under the Code, to levy an extraordinary tax 
for county purposes as they formerly had, and has no 
other or greater power or authority to do so. Barlow 
et al, v8. The Ordinary......cccccerecercccesscscccecscsceres - 639 


11. The Ordinary has the power and authority, under 
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the provisions of the 536th section of the Code, to 
levy a tax sufficient to carry into effect the provisions 
of the 530th and 531st sections, in relation to the erec- 

_ tion and keeping in repair the public buildings of the 
county, etc., without the recommendation of the grand 
jury ; but when the extra tax is levied for any of the 
pees specified in said two sections, the order of the 
Ordinary should clearly and distinctly state the object 
and purpose for which it is levied. Ibid. 

12. In all other cases, the Ordinary has no power or au- 
thority to levy an extra tax on the general State tax 
for county purposes, unless two-thirds of the grand 
jury shall so recommend, and then the extra tax is not 
to exceed fifty per cent. upon the amount of the State 
tax for the year it is levied. Ibid. 

13. If there is no grand jury impanneled, or if they ad- 
journ without taking any action thereon, or refuse to 
make such recommendation sufficient to discharge any 
judgment obtained against the county, or any debt for 
the payment whereof there is a mandamus, or the 
necessary current expenses for the year, the Ordinary 
may levy the necessary tax, not to exceed fifty per 
cent. on the State tax for that year, without the recom- 
mendation of the grand jury. bid. 

14, Fifty per cent. is the limit prescribed for the levying 
an extra tax, with the recommendation of the grand 
jury, and the Ordinary cannot exceed that amount 
without it, and the order of the Ordinary, in all cases, 
should distinctly specify the object and purpose for 
which the extra tax is levied. bid. 

15. The securities upon a tax collector’s bond, payable to 
the Governor of the State, conditioned for the faithful 
performance of his duty in the collection of the gen- 
eral tax of the State, are not liable to the Ordinary 
for the failure of the tax collector to collect and pay 
over the county tax. Ibid. 

16. Where the money claimed as a tax is not a tax, under 
any provision of the Code, because illegally assessed 
as such, there may be judicial interference to prevent 
its collection. bid. 


TENANTS IN COMMON. 
See Prescription, 3. 









INDEX. 


TENDER. 


1. A promissory note, payable “in any solvent notes,” re- 
quires tender of payment in notes solvent at the time 
of such tender or payment. Thomas Sr. vs. Wolfe..... 295 


2. When a note was made during the war partly for cer- 
tain considerations passing at the time, and partly for 
a pre-existing debt, to-wit: the hire of a negro in 1861, 
and it was in proof that the defendant had offered to 
pay the whole note in Confederate money, which the 
plaintiff refused to take: 

Held, That it is no ground fora new trial, that the Judge 
charged the jury that the offer to pay in Confederate 
money, and refusal, could only justify the forfeiture of 
the interest. Pettis vs. Campbell.....cscescecsceerecceeeses 596 


















TORT AND TRESPASS. 


1. Where two are sued as joint trespassers, one of whom 
resides without the county in which the suit is brought, 
the Court has prima facie jurisdiction as to both, but 
the evidence show that the party residing in the 
county in which suit is brought is not a co-trespasser 
with the other, the jury, under the instruction of the 
Court, should find in favor of the non-resident, no 
matter how much the evidence may show his separate 
liability for the trespass. Lice vs. West......000 seseeeee 311 
2. If two are sued as joint trespasers, one of whom re- 
sides out of the county in which suit is brought, a ver- 
dict had against the defendants, and a new trial moved 
for, the Court should grant it as to both or neither ; 
but if he grant it as to the one who resides out of the 
county, and a new trial is had, and no exceptions taken 
for that cause, the defendant in the new trial is estopped 
from availing himself of the error, after the second 
trial, and a second verdict against him. @/bid. 


TRUSTS. 


. To subject trust property, at law, to the payment of a 
debt for which it may be liable, the mode pointed out 
by the Code, section 3301 e¢ seq., must be pursued, and 
the trustee, or, if none, the cestui que trust be made a 
party defendant. Brown, adm’r, vs. Tucker ........+++. 485 . 

2. Where a trustee, holding realty in trust for the benefit 

of another, under a deed which makes no mention of 
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his legal representatives, dies, the trust does not devolve 

upon his representatives so as to make them proper 

parties defendants to a suit for a debt due by the trust 
property. If such a suit be brought, and they permit 
oy to go against them, the trust property cannot 

sold under an execution issued on the judgment. 

Ibid. 

3. Where a trustee dies and no successor is appointed, 
and it becomes important in a suit against the cestui 
que trust, to offer the trust deed in evidence, it is not 
sufficient, if the deed be lost, to show that search has 
been made among the papers of the deceased trustee, 
and that it could not there be found, to let in secondary 

; evidence. The party seeking to introduce the evidence 
should go further and notify the cestui que trust to pro- 
duce the deed. Ibid. 

4. Where a bill was filed to engraft upon an absolute 
deed a secret trust, and the defendant set up that the 
original transaction was a schenie to defraud the cred- 
itors of the true owner of the land, and the Court, on 
being requested to charge the jury that if the intent of 
the parties was to defraud the creditors, as claimed, the 
Court would not interfere between the parties engaged 
in an illegal act, charged the law as requested but 

_ added, that it must appear that some particular credi- 
- tors were intended to be defrauded, and that some par- 
ticular creditors were in fact defrauded: 

Held, That this qualification was error, and the Judge 
should have charged as asked, without qualification. 
Blount vs. Costen et al 


UNITED STATES COURTS. 
See Removal of Cases to United States Courts. 


USURY. 


1. An accommodation acceptance of a bill of exchange 
for a commission, to enable the drawer to raise money 
by discounting it, where commission and discount 
amount to more than legal interest, is not per se usu- 
rious on the part of the acceptor. In a suit by the ac- 
ceptor against the drawer, to recover the amount which 

. he alleges he had to pay on his acceptance, whether 
this method was used as a cloak for usury or not, is a 
question of fact for the jury. If the acceptor was the 
real lender, it would be usury; but if the transaction 
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was a bona fide sale of credit, it would not. The 
Judge in this case, to whom was referred questions of 
law and fact, having found the transactions untainted 
with usury, which finding is supported by evidence, 
this Court will not disturb the judgment. Lay vs. 


2. If a surety on a contract originally usurious, pays it, 
and the payment includes the usury, he is entitled to 
recover it of his principal, unless previous to the pay- 
ment he had notice of the intention of the principal 
to resist the usury: Code, section 2136. Ibid 


3. A defendant in a mortgage fi. fa., issued on a fore- 
closure of a mortgage on personal property, who desires 
to contest the amount due on the grounds that there is ~ 
usury in the debt, and that he is entitled to have the 
claim reduced or decreed to be satisfied and paid, from 
the fact that he had leased to his creditors (plaintiffs 
in fi. fa.) a plantation to be cultivated by them for ° 
one year in farmer-like style, and they were to apply the 
net proceeds thereof to the payment of said debt, and 
that by reason of their gross mismanagement a small 
crop was made, and he thereby damaged to an amount 
greater than his debt, has a complete remedy in the 
provisions of sections 3899 and 3900 of the Revised 
Code, and he cannot resort to a Court of equity, for an 
injunction to prevent a levy or for the appointment of 
a receiver to take charge of the plantation, etc., and 
for relief on account of said grounds of defense, unless 
for special reasons shown, such as the insolvency, non- 
residence, etc., of his creditors. No such facts are al- 
leged in this case. Alston vs. Wheatley & Company 


VENDOR AND PURCHASER. 


. When, on the trial of a bill filed by the vendor of 
property to set aside the sale as fraudulent and void, 
on the ground that the defendants had falsely repre- 
sented to the complainant that his life and property 
were in danger, by reason of the indignation of the 
people against him, for having raised over his property 
a British flag to protect it against a raid of the Federal 
forces during the late war: | 

Hfeld, That it was error in the Court to rule out the tes- 
timony of a witness, who was present at the transac- 
tion, as follows: “The sale, in all its features, was a 
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compulsory act, and affected through the misrepresen- 
tations of his legal adviser, who negotiated the whole 
transaction ;” and, again, “ the sale was not of his own 
free will and accord ;” and, again, “ Clark came to Mc- 
Lean several times, and on each occasion tried to suc- 
ceed in impressing McLean with the belief that his 
safety could only be secured by relinquishing his in- 
terest in the factory and leaving the country ;” and, 

in, “the impression in my mind was, and still is, 
that McLean would certainly not have sold the prop- 
erty if hehad not believed that his own life and the 
lives of his family were in danger, and that,this belief 
was caused by the position represented by Clark ;” 
and, again, “ McLean was fraudulently led by Clark 
to believe that his life would be endangered by his re- 
tention of the property.” The statements of this wit- 
ness, in connection with his other statements not ruled 
out, are statements of facts, or opinions of the state of 
McLean’s mind, based on fact stated, and were compe- 
tent evidence to be judged of by the jury, from the 
witness’ means of knowing the facts as stated by him. 
McLean vs. Clark et al 


2. Declarations of a vendor of property, as to his motives 
for the sale, made at the time and during the progress 
of the sale, and even so soon thereafter as to be free 
from all suspicion of after-thought, are admissible evi- 
dence on a trial as to the validity of the sale. Ibid. 

3. Where A, with an understanding between himself and 
B and C, that they will be jointly interested with him, 
purchases property from D in his own name, and in 
the purchase commits a fraud upon D, and afterwards 
B and C are let into the purchase by A, as joint pur- 
chasers with him: 

Held, That B and C cannot claim to be innocent pur- 
chasers without notice of A’s fraud. As they stand 
in his shoes, they are charged with his act, whether 
they had notice or not, and if the fraud in fact exists, 
the purchase will be set aside against all. bid. 


4. Where a bill to set aside a sale as fraudulent is de- 
fended on the ground of waiver, because the complain- 
ant, after the discovery of the fraud, accepted the con- 
sideration and did other acts affirming the sale: 

Held, That to make these acts conclusive of waiver and 
acquiesence, it must clearly appear that at the time the 
acts were done the vendor was free from the influence 
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and control of the fraudulent statements, and that the 
act set up as a waiver, was in fact done by the com- 
plainant. The mere receipt of money from his gen- 
eral agent, paid to the agent by the vendee, is not 
sufficient, it not appearing that the vendor knew he 
was, by such receipt, accepting the money of the ven- 
dee under the contract, or that he authorized the agent 
to accept the money, or did knowingly some act show- 
ing that he.recognized the contract, and was insisting 
upon the same. Ibid. 

5. The purchaser of real estate from a defendant, pend- 
ing an appeal from the first verdict and judgment 
thereon, is not protected as a bona fide purchaser, un- 
der the provisions of the 3525th section of the Revised 
Code, when such purchaser has been in possession of 
the property for four years from the date of the judg- 
ment on the first verdict, but not for four years from 
the date of the final judgment on the appeal trial. 
Garner of all, 00. GiBbB oii... coscccccesedssnces ssccseesecsesve 


. When ina suit to recover the purchase money of some 
mules, the evidence showed that the vendor made false 
representations as to the age of the mules, and that the 
vendee had relied on and acted upon said representa- 
tions, it was error in the Court to charge the jury that 
the defendant could not set up said false representations 
in defense to the-suit unless it further appeared that he 
could not at the time have discovered the truth by 
using the ordinary caution of a prudent trader. Reid 
et al. v8. Flippin....ececcerccoserecseesscsesseses especsesesuce 

. Where a parol contract is made for the purchase of 
land, to be paid for by installments, and the purchaser 
enters into possession under the contract, with a stipu- 
lation that if he should fail to pay the first installment 
when it became due, then he was to pay $50 00 as rent, 
(for which he gave his note at the time he went into 
possession,) but if he paid the installments promptly, 
then no rent was to be charged, but his note was to be 
considered as for a part of the purchase money; and 
the vendor died before the first payment fell due; 
whereupon, his administrators, on tender of payment 
at the time appointed, refuse to accept the money as 
payment on the contract, and afterwards rent the land 
at public outcry to the purchaser, and receive $50 00 

from him, subject to future adjustment between them, 

and subsequently received from him, through their at- 


- 
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torney, $50 50, also to be accounted for, and the admin- 
istrator’s finally conclude not to carry out the parol 
agreement of their intestate for the sale of the land, 
but sell it at administrator’s sale to the same purchaser, 
and require full payment of him, without allowing any 
credit on the purchase money of the amounts paid be- 
fore the administrator’s sale, retaining the whole of it 
as rent for the occupancy of the land from the time the 
purchaser went into possession, under the parol con- 
tract of sale until the administrator’s sale, the pur- 
chaser is entitled to recover back the amount of his 
note given under the parol contract of sale. The pur- 
chaser having gone into possession under the parol 
agreement, and given his note for $50 00, to be treated 
as part of the purchase money, upon condition, and he 
having complied with the condition required, the ven- 
dor, or his representatives, must comply with the con- 
tract, or repudiate it entirely. And if they repudiate 
it entirely, it would be a fraud upon the purchaser, 
who went into the ion under the parol agree- 
ment to buy, to hold him liable for the rent of land, 
which he might, perhaps, never have consented to oc- 
cupy, but for the prospect of purchase held out to him. 
The administrators, however, are entitled to retain the 
amount of the rent due under their contract of rent 
with the plaintiff. Dodgen vs. Camps, adm’rs 

8. One who silently stands by and permits another to 
purchase his property, without disclosing his title, is 
not guilty of such a fraud as estops him from subse- 
quently setting up such title against a purchaser with 
notice. Section 2915 of the Code only operates in 
favor of a bona fide purchaser without notice. Brown, 
adm’r, vs. Tucker 

9. In a suit for a breach of warranty of a deed to land, 

where the plaintiff bought, pending an action of ejec- 
ment against his vendor, for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alleged breach of 
warranty, and a non-suit was properly refused. Clark 
ef al., ex’re, v8. Whitehead.......00.scccersees cecece aiidded 516 

10. Evidence of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 
that the use of the land was more than a full off-set to 
the interest on the purchase money, was properly ad- 
mitted. Ibid. ' 
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11. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit for breach of warranty in the deed, put 
in evidence the bond for titles as a part of the history 
of the transaction, and to show that the defendant (the 
executors of the obligor) were bound to make him a 
good warranty title. Ibid. 

12. Where a plantation was bought in 1858, under bond 
for titles, and in great part paid for in Confederate 

‘ money in 1863, and a deed then taken; in a suit by 
the purchaser against the executors of the vendor for 
breach of warranty, on account of the recovery in eject- 
ment, by a third person, of a portion of the plantation, 
the defendants should have been permitted to prove 
the value of the whole place at the time of trial, in or- 
der that the jury, in ascertaining the rat a might, 
under the Ordinance of 1865, review the whole trans- 
action and render their verdict on principles of equity. 
Ibid. 

13. The breach of the warranty, in this case, not having 
occurred before 1865, in no view can the Relief Act of 
1870 be applicable to it so as to require an affidavit of 
taxes to be filed by the plaintiff. bid. 


VENUE. 


1. Where two are sued as joint trespassers, one of whom 
resides without the county in which the suit is brought, 
the Court has prima facie jurisdiction as to both, but 
if the evidence show that the party residing in the 
county in which suit is brought is not a co-trespasser 
with the other, the jury, under the instruction of the 
Court, should find in favor of the non-resident, no mat- 
ter how much the evidence may. show his separate lia- 
bility for the trespass. Lee vs. West 

2. If two are sued as joint trespassers, one of whom re- 
sides out of the county in which suit is brought, a ver- 
dict had against the defendants, and a new trial moved 
for, the Court should grant it as to both or neither ; but 
if he grant it as to the one who resides out of the 
county, and the new trial is had, without exceptions 
taken for that cause, the defendant in the new trial is 
estopped from availing himself of the error, after the 
second trial, and a second verdict against him. J bid. 
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VERDICT. 


1. Where three arbitrators are selected by the parties, 
and one, conceiving himself to have been selected as 
umpire, expressed no opinion on the points submitted, 
except where the others disagree, but signs the award 
with the others, it is doubtful if the award can be set 
aside on this ground. Certainly the arbitrator cannot 
be introduced as a witness to show his own misconduct, 
in this respect, if it be misconduct. He stands upon 
the same footing with a juror called to impeach a ver- 
dict to which he has assented. Overby et al. vs. Thrasher. 


2. When a bill is filed to enforce a specific performance of 
a common law award, and the defendant attacks the 
award by a plea, the issues of fact alone should be sub- 
mitted to the jury, under the charge of the Court as 
to the law; and the verdict, if it set aside the award, 
should cover all the matters in issue between the par- 
ties, which were submitted to the arbitrators, and for 
this purpose evidence may be introduced upon the is- 
sues which were submitted to the arbitrators. A verdict 
merely setting aside the award, and going no further, 

-is incomplete, and entitles the complainant to a new 
trial. Equity having acquired jurisdiction, will retain 
it for the purpose of settling the whole controversy. 
I bid. : 

3. It is not error to submit to the jury the question of 
payment of taxes under the Relief Act of 1870, at the 
same time the other issues involved are submitted to 
them. Jackson, adm’r, vs. Jackson, adm’r’a....-..0+0008 

4. There was no error in charging the jury “that they 
should, in their verdict, find separately upon two issues, 
to-wit: first, whether or not it was necessary for the 
plaintiff to file his affidavit of payment of taxes in this 
case; secondly, whether the pencil entry on the note 
was a memorandum of sale or a credit.” Ibid. 

5. In a suit on a note, a verdict finding for the plaintiff 
“principal, interest and cost,” not stating the amount, 
is equivalent to finding the sum which the declaration 
shows on its face to be due, and is sufficiently definite. 
Ibid. 

6. It is no error in the Court to refuse to allow the jury 
to mould their verdict so as to affect the interest of a 
person not a party to the suit. Whitman vs, Bolling. 


7. When money, which has been raised out of one of the 
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parties litigant, by execution, is impounded in the 
hands of the sheriff to abide the final decree on a bill 
filed by defendant in execution, against the plaintiff in 
execution, and a verdict is had directing, among other 
things, the money to be paid to the plaintiff in fi. fa., 
upon his “turning over to Nelson Tift, the complain- 
ant, all the papers, notes, and executions, and all other 
, papers in said cause, on or before the next term of 
this Court, except those notes paid to said Lorenzo D. 
Goode, the plaintiff in fi. fa., on the 23d of April, 
1844, and whatever of these notes, executions, and judg- 
ments that were obtained on said notes, the said Goode 
shall fail to turn over to Tift, the amount being un- 
satisfied of such notes, shall be deducted from the 
amount of this finding,” and the plaintiff in fi. fa. 
permits nearly twenty years to elapse without comply- 
ing with the condition upon the performance of which 
his right to receive the money impounded, depends, 
the complainant is entitled to an order absolute, requir- 
ing the money to be returned to him in the absence 
of any sufficient cause shown to the contrary, in an- 
swer to a rule nisi, served upon the counsel of plaintiff 
in fi. fa.: Provided, he will enter into bond with good 
security, to be judged of by the Court, for the pay- 
ment of the money to the plaintiff in fi. fa., it he 
should come forward within twelve months, and es- 
tablish his right to the fund, under the terms of the 
verdict, by showing that he did turn over the papers as 
required, or that he offered to do so, and was prevented 
Dey TER, Fe OO, ins eveccee acccccccetasvagbeegnsodes 


8. The fact that the verdict finds an amount against the 
complainant absolutely, which he has not paid, in ad- 
dition to the money impounded, does not affect his 
rights as to the impounded fund. For the amount de- 
creed absolutely against him, the plaintiff in fi. fa. 
might, at any. time, have had an execution issued, 

id. 




































WAIVER. 


1. Where there was on trial a bill filed to set aside as 
fraudulent a deed charged to have been procured by 
false statements, which caused the vendor to sell at a 
gross .under-value, through fear of danger to his life 
and property from persons who were angry at him for 
raising a British flag over his property to protect it 
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from the Federal forces during the late war, and one 
of the defenses was lapse of time from 1864 to 1868: 

Held, That under the circumstances of the country, of 
which the Court will take judicial knowledge, the pre- 
sumption of acquiescence, from lapse of time, ben 
not exist, and is not an element to be considered by the 
jury. MoLean ve. Clark ef all.........cccccccececceceesesees 

2. Where a bill to set aside a sale as fraudulent is defend- 
ed on the ground of waiver, because the complainant, 
after the discovery of the fraud, accepted the consider- 
ation and did other acts affirming the sale: 

Held, That to make these acts conclusive of waiver and 
acquiescence, it must clearly appear that at the time the 
acts were done the vendor was free from the influence 
and control of the fraudulent statements, and that the 
act set up as a waiver, was in fact done by the com- 
plainant. The mere receipt of money from his general 
agent, paid to the agent by the vendee, is not sufficient, 
it not appearing that the vendor knew he was, by such 
receipt, accepting the money of the vendee uncer the 
contract, or that he authorized the agent to accept the 
money, or did knowingly some act showing that he 


recognized the contract, and was insisting upon the 
same. Ibid. 


WARRANTY. 


. Ina suit for a breach of warranty of a deed to land, 
where the plaintiff bought, pending an action of eject- 
ment against his vendor for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alleged breach of 
warranty, and a non-suit was properly refused. Clark 
et al., ex’rs, vs. Whitehead.........+.. Saheddsedoontinsonsopen 516 

2. Evidence of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 
that the use of the land was more than a full off-set to 
the interest on the purchase money, was properly ad- — 
mitted. Ibid. 

. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit for breach of warranty in the deed, put 
in evidence the bond for titles, as a part of the history 
of the transaction, and to show that the defendants (the 
executors of the obligor) were bound to make him a 
good warranty title. Ibid. 

4. Where a plantation was bought in 1858, under bond 
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for titles, and in a great part paid for in Confederate 
money in 1863, and a deed then taken, in a suit by the 
purchaser against the executors of the vendor for breach 
of warranty, on account of the recovery in ejectment, 
by a third person, of a portion of the plantation, the 
defendants should have been permitted to prove the 
value of the whole place at the time of trial, in order 
that the jury, in ascertaining the damages, might, under 
the Ordinance of 1865, review the whole transaction 
and render their verdict on principles of equity. Ibid. 

5. The breach of the warranty in this case, not having 
occurred before 1865, in no view can the Relief Act 
of 1870 be applicable to it, so as to require an affidavit 
of taxes to be filed by the plaintiff. bid. 

. When, in an action for the price of sea fowl guano sold, 
the defendant set up that the article was valueless as a 
manure, and, on the frial, the Judge charged the jury 
that, in the sale of a manure, there was an implied 
warranty that the article sold was reasonably fit for the 
purpose intended, but added, that if there was a kind 
of land that it was not fit for, it was the duty of the 
seller to notify the buyer of such unfitness: 


Held, That whilst the Court was right as to the general 
rule, it was error to give in charge that it was the duty 
of the seller to notify the buyer gs to the kind of land 
the manure was not suited for. Boit & McKenzie vs. 
Wlliamt..cccccsrrssocesesccssoe seceses gevonenpsscoes odiopeperes 


WILLS. 


. When, on the trial of a caveat to a will, one of the 
grounds of the caveat was the insanity of the testator, 
at the time of the making of the will, and another of 
the grounds was monomania, and that the will was the 
result of the monomania: 

Held, That when the Judge was requested by the cavea- 
tors to charge the jury that “the test of insanity was 
delusion—the belief in the existence of that which does 
not exist, as, for instance, the belief of a man of large 
means that he has not the means to buy the common 
necessaries of life, and medicines prescribed by his phy- 
sician,” and the Judge refused to charge in the lan- 
guage requested, but said, “that such delusion was one 
of the evidences, but was not conclusive.” This was 
not error ; it was not proper for the Court to select out 
any particular instance of delusion, and charge the 
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jury that it was a test of insanity. Gardner et al. vs. 
Lamback, ex’r...+..008 Sas casubocboos site depusadsaibssoneseees 


. When the Judge was asked to charge the jury, “that 
in order that a delusion should be such as to invalidate 
a will, it is not necessary it should be a delusion as to 
the persons to be affected by the will; it is sufficient if 
the delusion be such as to affect the subject matter to 
be disposed of by the will,” and the Judge refused to 
charge in the language requested, but did » ae “that 
if the testator was a monomaniac, it must appear that 
the will is not in any way the result of, or connected 
with that inonomania, and that the will does speak the 
wishes of the testator at the date thereof, unbiased by 
the disease with which he is afflicted :” 

Held, That the language requested, to-wit: “It is suffi- 

cient if the delusion be such as affected the subject mat- 

ter to be disposed of” was such as‘was calculated to 
mislead the jury, and that the charge as given by the 

Judge was proper direction as to the law upon the 

point requested. Ibid. 

3. It was not improper for the Judge to refuse to charge 
as requested, that certain specified acts of the testator 
would, if proven, be strong evidence of insanity. It 
was for the jury, and not the Judge, to determine as 
to the weight of any particular proof. Ibid. 

. It was not error in the Court to charge the jury, “that 
a testator may, by his will, make any disposition of his 
property that he chooses, not contrary to law, and that 
it is not contrary to law, nor to the public policy of the 
State for a testator to give more of his property to one 
child than to others,” Ibid. 


5. It was not error in the Court to charge the jury that 
the words “not of sound and disposing mind,” are le- 
gal terms and import a total deprivation of reason, 
such charge having been requested in writing by the 
executor, and the record showing that one of the grounds 
of the caveat was insanity generally, and it further ap- 
pearing that the Court instructed the jury properly as 
to the law of partial insanity, to-wit: “that if the tes- 
tator was partially insane, and the will was in any way 
the effect or result of that insanity, it was void.” Ibid. 

. A new trial will not be granted on the ground of 

newly discovered testimony, if said newly discovered 

testimony be cumulative only, and when there was a 
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trial on an issue of insanity and of partial insanity, 
and much evidence and many circumstances of the 
testator’s acts, and conversations bearing on the ques- 
tion were introduced as evidence: 

Held, That new facts and circumstances bearing on the 
same point are only cumulative testimony, and do not 
authorize a new trial. Ibid. 

- When the executor to a will filed a bill for direction 
as to the meaning of the will making the legatees par- 
ties, and it appeared that the testator had, by his will, 
made the following dispositions: Ist. He had provi- 
ded for the payment of his debts. 2d. He had di- 
rected that, after his debts were paid, his executor 
should divide his whole estate, both real and personal, 
into nine equal shares or parts ; each of his eight chil- 
dren, and their representatives, to have one equal share, 
subject to the drawbacks and refundings afterwards 
provided, and his three youngest daughters to have 
the ninth share extra. 3d. His will, item by item, 
then provided that each child should have deducted 
from his portion or share the advancements made the 
child, which advancements were specially mentioned 
and their value. 4th. As to the most of the children, 
he, item by item, directed that, as a part of their por- 
tion, they should take eertain specified property, in 
some cases fixing to the property a valuation himself, 
and, in other cases, saying that it should be valued by 
appraisers. 5th. As to one child, ‘and as to her alone, 
after saying she should take, as part of her portion, 
certain eight negroes, at a fair valuation, he adds, 
should the said negroes, at a fair valuation, amount to 
more than her just portion, she shall be required to re- 
fund the excess. 6th. In the sixth item, he directed 
that his son, Iverson G., take, as part of his portion, a 
negro man, Peter, at $1,200 00, another man, Green, 
at a fair valuation, and that he take, at his choice, lot 
of land one hundred and seventy-nine, at $1,000 00, 
or lots one hundred and seventy-eight, one yundred 
and seventy-nine, one hundred and sixty-five, one hun- 
dred and sixty-six, at a valuation. 7th. He directed 
that all of his lands, not herein otherwise disposed of, 
should be sold or kept together, as his executors should 
judge best, and that his negroes, not otherwise disposed 
of or mentioned, should be divided among his children 
according to the terms of this his last will, and that 
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his other personal property should be sold for general 
distribution : 

Held, That, taking the whole of the will together, it was 
the clear intent of the testator to divide his property 
equally among his children, except that he gives his 
three youngest daughters one-ninth of the whole, ex- 
tra of an equal share. Jordan vs. Miller, ex’r, et al... 

8. None of the property donated in the will to be taken 
by the several legatees as parts of their portions at a 
fixed price, or at a fair valuation, are absolute specific 
legacies, but are dependent upon the amount coming 
to each on a division of -the whole estate into nine 
parts, as provided for in the will, and if the property 
pointed out, as to be taken by any one legatee, exceeds 
his portion, he must account for the excess. Ibid. 

. The sixth item of the will, as to the property to be 
taken by Iverson G. Miller, stands on the same foot- 
ing as the other items, to-wit: he takes the property 
there mentioned as part of his portion; if its value 
exceeds his portion, as provided by the second item, he 
must account for the overplus. bid. 

10. When the executor had permitted one of the legatees 
to have the use of the land mentioned in the will as 
part of his portion, conditionally upon the final set- 
tlement, said legatee should account in said settlement 
for the use of said land, according to the facts and the 
condition of the estate. Ibid. 

11. Where the Court is of opinion that there is no patent 
ambiguity in those parts of a will affecting the property 
in issue before it, and no latent ambiguity is raised by 
proof of extrinsic circumstances, the instructions of the 
testator to the scrivener who drew the will are inad- 
missible to show that the testator intended to dispose 
of his property in a manner different from the direc- 
tion it would take when the ordinary rules of construc- 
tion are applied to the words of the will. Hill et. al. 
vs. Felton 


WITNESS. 


. Where A is attorney at law for B in a controversy 
with C, and C makes to the atterney certain statements 
and propositions to be communicated to B, and at the 
same time proposing that if B consents to the proposi- 
tions, the attorney should be employed in the matter 
proposed by B and C, and B declines the proposition : 
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Held, That B may use the attorney as a witness to prove 


2. 


4. 


the statements, and that, under the circumstances, C 
cannot claim that they are privileged communications 
between client and attorney. McLean vs. Clark et al. 


It is error in the Court to charge the jury in general 
terms, that if a witness is shown to have sworn falsely 
in one particular, he is not to be believed at all, with- 
out explaining to the jury that the point in which the 
untruth is stated must be material, and that the wit- 
ness must have willfully and knowingly sworn falsely 
in such material matter. Ibid. 


. Evidence of a witness, since deceased, given on a for- 


mer trial of the same case between the same parties, 
reduced to writing and agreed upon by counsel, is ad- 
missible on a subsequent trial. Jackson, adm’r, vs. 
SAI Be run tssananiinaomatnnensenecsers tah i mine Shahage 
In a suit against the securities to a promissory note, 
the principal not having been sued, it is not a good 
objection to the competency of the payee in the note as 
a witness on the trial, to show that the principal con- 
tractor is dead, and this is specially true if the securi- 
ties were present at the contract and were sworn as 
witnesses on the trial. Reid et al. vs. Flippen......... , 
The credibility of the witness testifying to the jury, 
on the trial of a case, is peculiarly matter for the deter- 
mination of the jury, and only in very extreme cases 
ought the Court to interfere with a verdict turning on 
the credit to be given to the witnesses testifying on the 
trial: Whitten 08.: The Stathe...0+0 sis ccccccscccccsesevecees 


. This not being a suit to enforce a contract, one of the 


parties to which was dead, but an indebitatus assumpsit 
to recover back money paid to the administrators on 
the contract, on account of their repudiation of it—that 
contract not being in issue or on trial, the surviving 
party to it was a competent witness in his own favor in 
the present suit. Dodgen vs. Camps, adm’rs........+++ 


. Where a plaintiff makes an affidavit for the purpose 


of obtaining an attachment against an administrator, on 
the ground that he is removing, or about to remove, 
the goods of his intestate without the county, and the 
administrator files a traverse to the affidavit, the plain- 
tiff is a competent witness upon the trial of the issue 
thus formed, even though the contract, which is the 
foundation of the plaintiff’s claim, was made with the 
intestate. Ouzts v. Seabrook, adm’r.....+.sccvesseecneeee 
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8. Where the Court examines a child to test its compe- 
tency as a witness, and pronounces it incompetent, it 
must be a very flagrant case of error to authorize this 


Court to reverse the judgment. The present is no. 
such case. Peterson vs, I'he State 524 
9. One of the plaintiffs having been examined, may, 
, nevertheless, be reintroduced in rebuttal of defendant’s 
testimony. Rust & Johnson vs. Shackleford & Co..... 538 
10. It was error to allow the witnesses for appellant to 
give their opinions as to the amount of damages she 
had sustained by the location of the road through her 
land as a basis for the verdict of the jury. Brunswick 
& Albany Railroad Co. vs. McLaren...... 
11. The remedy provided in section 1970 of the Code, 
whereby a creditor may contest the existence of a lien 
of a certain class upon the property of his debtor, is 
cumulative and intended to point out a mode in which 
an issue may be made and brought into Court for trial. 
A judgment creditor who rules the sheriff for money 
raised by sale of defendant’s property, is not obliged 
- to attack a conflicting lien fi. fa., set up in the sheriff’s 
* answer in this way, but may attack it as he would any 
other contesting execution. Hence, if two factor’s liens 
are foreclosed upon the same property, each seeking to 
subject money in the sheriff’s hands raised by sale of 
the property, one of which is founded on a lien created 
“ah , and the affidavit of one creditor foreclosing the 
oral lien, does not disclose the date of his lien, and he 
offers himself as a witness to prove his lien to be older 
than that of the other creditor, the latter”may cross- 
examine him and show if he can, that the oral contract 
with the debtor did not create a lien. Franklin, Reid 
& Co. vs. Norton et al....... mb be bund bhdgtade nis oneradiartactetos 643 
12. The 2d section of the Act of 1760 requires that 
there shall be two witnesses to an instrument executed 
by the wife, relinquishing her rights to land conveyed 
by her husband. Seabrook, adm’r, et al., vs. Brady, 


13. In a suit by an administrator de bonis non to recover 
property of the intestate, sold by his predecessor as his 
own, upon which there is a charge in favor of the lat- 
ter’s wife, which the defendants claim she has relin- 
quished, the wife is a competent witness, notwithstand- 
ing the death of the husband. Ibid. 








